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HE purpose of this little onl is to set ‘ont 
- basic problems of politics in a form which 

make them intelligible to the average ; 
I have sought, so far as possible, to eel all techni- 
calities ; and I have deliberately refrained from attempt- 
ing such an analysis as would result in a well-rounded — 
system. It is only by writing a volume of this kind 
that one learns the difficulties of popular exposition. I 
cannot hope for more than a partial success; but if — 
some of those who read it are tempted to go on to the 
classical writings upon the subject, I shall be more than 
content. Perhaps I may add that some of the views 
here discussed have been more fully set out in my — 
Grammar of Politics (1925). 
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AN INTRODUCTION TO POLITICS 


CHAPTER ONE 


THE NATURE OF THE STATE 


I 


VERY citizen of the modern world is the sub- 

ject of a state. He is legally bound to obey its 
orders, and the contours of his life are set by the norms 
that it imposes. These norms are the law, and it is in 
the power to enforce them upon all who live within its 
boundaries that the essence of the state is to be found. 
For whereas all other associations are voluntary in 
character, and can bind the individual only as he 
chooses membership of them, once he is a resident of 
some given state, legally he has no choice but to obey 
its commands. These are superior in their legal claim 
to the demand upon him of any alternative body. The 
state, so to say, is the crowning-point of the modern 
social edifice, and it is in its supremacy over all other 
forms of social grouping that its special nature is to 
be found. 

The state is thus a way of regulating human conduct. 
Any analysis\of its character reveals it as a method of 
imposing principles of behaviour by which men must 
regulate their lives. The state orders us not to steal; 
it punishes us for a violation of its order. It lays down 
a system of imperatives, and uses coercion to secure 
obedience to them, From its own standpoint, the 
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validity of those imperatives is self-derived. They are 
legal, not because they are good, or just, or wise, but 
because they are its imperatives. They are the legal 
expression of the way in which men should act as laid 
down by the authority which is alone competent to 
make final decisions of this kind. 

But legal imperatives neither state themselves nor 
are self-enforced. They have been willed by some man, 
or some body of men, and by some man or some body 
of men they must be enforced. When we examine the 
states of the modern world, we find that they always 
present the spectacle of a large number of men obeying, 
within a defined territory, a small number of other men. 
We find, also, that the rules made by this small number, 
whether, as in Great Britain, they are omnicompetent 
(the King in Parliament) or, as in the United States, 
are limited both as to the subject-matter about which 
they can command obedience and the methods by which 
this is achieved, nevertheless possess this quality that, 
should they be violated, this small number of men can 
use all the coercion that is necessary to vindicate their 
authority. Every state, in short, is a territorial society 
divided into government and subjects, the government 
being a body of persons within the state who apply 
the legal imperatives upon which the state rests; and, 
differently from any other body of persons within the 
territorial society, they are entitled to use coercion to 
see that these imperatives are obeyed. 

In every state, this is to say, there is a will which is 
legally pre-eminent over all other wills. It makes the 
final determinations of the society, It is, in the technical 
phrase, a sovereign will. It neither receives orders from 


ay other will, nor can it finally alienate its authority. 
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Such a will, for example, is that of the King in Parlia- 
ment in Great Britain. Within the confines of its 
territory, whatever it decides is binding upon all resi- 
dents within that territory. They may consider its 
decisions immoral or unwise; they are nevertheless 
legally bound to obey them. A British subject who 
disliked some decision of his church might leave his 
church; it would be unable to enforce his acceptance 
of its decision. But a British subject who disliked the 
law relating to the income-tax would nevertheless be 
legally bound to obey it. His attempt to challenge its 
efficacy would be met at once by compulsory subjection, 
in one form or another, to its consequences. 

The state is thus a society of individuals submitted, 
if necessary, by compulsion, to a certain way of life. 
All conduct in the society must conform to that way. 
The rules which settle its character are the laws of the 
state, and, by an obvious logic, they have necessary 
primacy, are, that is to say, sovereign, over all other 
rules. In this society, the individuals who make and 
enforce the rules are termed the government; and that 
portion of the rules which settles (2) how such rules 
are to be made (6) the manner in which they are to 
be changed (c) who are to make them, is called the 
constitution of the state. 


II 


This is, of course, to view the state as a purely legal 
order. It is simply a description of the way in which 
social relationships are geared together in a modern 
community, without regard either to the way in which 
the present system has developed, the purposes that 
B 17 








3 “it serves, or the value and dangers which attach to it 
as it functions. 


Obviously enough, all of these are important. The 
character of the modern state is the consequence of the 
history through which it has passed, and it would be 
unintelligible save in the light of that history. T he power 
of the state is not exerted in a vacuum. it is used to 
achieve certain ends, and its rules are, in their sub- 
stance, altered to secure the ends deemed good at some 
particular time by those in possession of the legal right 
to operate its power. Our sense, again, of the value 
and dangers of the state as thus conceived will clearly 
depend very largely upon our view of the ends it is 
seeking to serve, and the way in which it seeks to serve 
them. 

With the history of the state I cannot here pretend 
to deal. It must be sufficient only to emphasise that its 
character as a sovereign body was the product of a long 
chain of historical circumstances of which the most 
important was the need, at the time of the Reformation, 
to find a plane of organisation to which all claims to 
authority could be referred for ultimate decision. The 
state secured its primacy over all other associations 
because, at that period, it offered prospects of ordered 
peace such as no other body could pretend to secure. 
The anarchy of religious faiths seemed to promise little 
save conflict; economic organisation was too local and 
atomistic in character to be capable of making general 
rules. The state emerged as the one association capable 
of laying down legal imperatives which the mass of 

men would respect. It was able to order life because, 

without its commands, there would have been no order. 

Its triumph was inherent in its ability to enforce its 

18 


~ seme no te 


ee 


BR peut 


Se 


The Nature of the State 


will upon all men against competitors who strove not 
less ardently for their allegiance, 

Why was it able to enforce its will? At this point, we 
pass from the nature of the state viewed as a purely 
legal order, to the state as a subject of philosophic 
analysis. Here, clearly, we must look at it from two 
different angles. We have to explain what the purposes 
of the state seem, in general fact, to be: what, that is, 
explains the character of the legal imperatives it im- 
poses at any given time. We have, also, to search for 
criteria which will enable us to determine what, again 
in general terms, the character of those legal impera- 
tives ought to be. What, in a word, explains the habits 
of some given state, say those of the France of the 
ancien régime? What causes us to make the judgment 
that the French state of the ancien régime was inade- 
quate, in its operation, to the purposes for which a 
state should exist? 

The authority of a state is a function of its ability 
to satisfy the effective demands that are made upon 
it. Its subjects desire, for instance, security for their 
persons and property. The legal imperatives of a state 
are then directed to satisfying that desire. Its subjects 
wish to worship God in their own way, without the 
imposition of prohibitions upon any particular form of 
religious belief. If the demand cannot be gainsaid, the 
state makes religious toleration one of its legal impera- 
tives. The reason for the French Revolution was simply 
that, under the system of legal imperatives maintained 
by the ancien régime, it was impossible to satisfy the 
demands made upon the institutions of the state by 

its members. 

Legal imperatives, that is to say, are a function of 
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effective demand. They will correspond to the desires 
of those who know how to make their wishes felt at 
the centre of political power. The laws of any given 
state will be an effort to respond to those desires; and 
their efficacy will depend upon the degree to which 
that response is successful. From, that is, the vast and 
competing welter of desires which the state confronts 
among its members, some, and not others, are selected 
for translation into legally imperative terms. The 
principle of selection is not a constant one; either 
time or place determines its operation. We cannot 
conceive of a state in Western Civilisation which does 
not tax its members to support a system of national 
education. Yet, less than a century and a half ago it 
would have been unthinkable that any state should 
have compelled its members to contribute to such a 
purpose. A demand which was then ineffective has 
become, in the process of time, irresistible. 

Why? Clearly, because those who exercise the 
authority of the state have judged it necessary, or 
wise, or just, to yield to a demand for a national system 
of education. But we have to discover what it is which 
makes such a demand effective at a given time and 
place. The answer, obviously, cannot be that the demand 
was reasonable: the state has often refused effect to 
reasonable demands, and accepted those which, on 
their face, reason could never justify. Nor can it be 
the wisdom of their substance, since statesmen do not 
always act wisely. Necessity is a more obvious cause} 
but we then need to know why one demand is, at some 
given time and place, deemed necessary by the state, 
and not another. 

The motives, doubtless, which lead statesmen to 

20 


The Nature of the State 


action are far too complicated to permit of simple 
explanation; no one cause is finally exclusive of others. 
Yet it may be taken as a general rule that the character 
of any particular state will be, broadly speaking, a 
function of the economic system which obtains in the 
society it controls. Any social system reveals itself as 
a struggle for the control of economic power, since 
those who possess this power are able, in the measure 
of their possession, to make their wants effective. Law 
then becomes a system of relations giving the expres- 
sion of legal form to their wants. The way, therefore, 
in which economic power is distributed at any given 
time and place will shape the character of the legal 
imperatives which are imposed in that same time and 
place. The state, in these circumstances, expresses 
the wants of those who dominate the economic system. 
The legal order is a mask behind which a dominant 
economic interest secures the benefit of political 
authority. The state, as it operates, does not deliber- 
ately seek general justice, or general utility, but the 
interest, in the largest sense, of the dominant class in 
society. 

We must be careful not to read into this view 
either more than it means or more than it can justify. 
It explains the general character of a state; it does not 
explain the details of its actions. It argues broadly 
that privilege usually goes with the possession of 
property, and that exclusion from property will be 
exclusion from privilege. It argues that as the balance 
of ownership is altered in a society, so the balance of 
state-action will alter to meet the new equilibrium. 
That alteration, of course, is rarely immediate, and 
never complete; there is a time-lag in historic move- 
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ments which makes all adaptation partial. Few classes 
which have attained power ever utilise it in an extreme 
way. They have to purchase the consent of their oppo- 
nents to the new equilibrium; and they will themselves 
not seldom feel that their own admission to power is 
in itself satisfactory without an effort at that exclusive- 
ness from which they had previously suffered. But no 
one who studies the legislation of a state can doubt its 
relativity to the demands of the class which acts in its 
name. The history of trade-union law in England, of 
freedom of contract in America, of agrarian legislation 
in Prussia, are all instances of the way in which a 
dominant economic class uses the state to make 
ultimate those legal imperatives which best protect 
its interests. 

This is not to deny for one moment a desire in the 
governing class to act reasonably or justly. But men 
think differently who live differently; and in the 
approach to the problem of what legal imperatives are 
ultimately desirable in the interests of the community 
as a whole, each class approaches the question with an 
unstated and half-conscious major premise at the back 
of its mind which is of fundamental importance to 
its view of reason or justice. Rich men always under- 
estimate the power of property to secure happiness; 
religious men always over-estimate the influence of 
faith upon morals; learned men usually attach undue 
importance to the relation of scholarship to wisdom. 
We are the prisoners of our experience; and since the 
main item in our experience is gained in the effort to 
make our living, the way in which that living is earned 
is that which most profoundly shapes our notions of 
what is desirable. John Bright could never see the 
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value of Factory Acts because, as an employer, they 
contradicted the experience he had most keenly felt; 
and a landowner like Lord Shaftesbury, who had no 
difficulty in seeing the elementary justice of factory 
legislation, could never see the justice of regulating 
the conditions of agricultural labour. The slave-owners 
of the Confederate states believed in all sincerity that 
a system of slavery was in the interest of the slaves 
themselves. 

It is sometimes said that this theory may hold of a 
community in which power is oligarchical in character; 
an England, for example, in which the franchise is 
confined to the middle class, naturally promotes legisla- 
tion of a predominantly middle class character. But 
where the state is a democracy based upon universal 
suffrage, the fact that the governors of the state are 
chosen by the community as a whole makes an economic 
interpretation obsolete which rests upon the theory 
that the power of property mainly determines its 
character, 

The objection, however, is less substantial than 
appears upon the surface. It is true that a democratic 
state will be, in general, more generous to the multi- 
tude than an oligarchical state; the difference between 
English legislation in the nineteenth and the twentieth 
centuries makes this self-evident. But those differences 
do not touch the root of the matter. Power depends 
for its habits upon a consciousness of possession, a 
habit of organisation, an ability to produce an immedi- 
ate effect. In a democratic state, where there are great 
inequalities of economic power, the main characteristics 
of the poor are exactly the want of these. They do not 
know the power that they possess. They hardly realise 
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what can be effected by organising their interests. They 
lack direct access to those who govern them. Any action 
by the working-classes, even in a democratic state, 
involves risk to their economic security out of all 
proportion to the certainty of gain. They have rarely 
in their hands the instruments necessary to secure their 
desires. They have seldom even learned how these may 
best be formulated and defended. They labour under 
the sense of inferiority which comes from perpetual 
obedience to orders without any full experience of the 
confidence which comes from the habit of command. 
They tend to confound the institutions they have 
inherited with the inescapable foundations of society. 
‘There is, in fact, every reason to expect that a state 
built upon universal suffrage will be responsible for 
wider concessions to the multitude than will be granted 
under any alternative form; but there is no historic 
reason to suppose that such a state will be able of itself 
directly to alter at the root the social results of an 
economically unequal society. 

We conclude, that is, that the nature of the legal 
imperatives in any given state corresponds to the 
effective demands that state encounters, and that these, 
in their turn, depend, in a general way, upon the 
manner in which economic power is distributed in the 
society which that state controls. It then follows that 
the more equally economic power is distributed, the 
profounder will be the relation between the general 
interest of the community and the legal imperatives 
imposed by the state. For, obviously, equal economic 

power means equal effective demand; and the will of 
the state is then not specially biased in one direction 
rather than in another. And if the state is an organisa- 
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tion for giving effect to demand, the more equally 
distributed the power that it encounters, the more 
total will be its response. 

That, at any rate, seems the general experience of 
history. The aristocratic state has endured because the 
number of those excluded from its benefits who were 
conscious of their power to challenge its foundations 
was too small to be effective; and it has perished be- 
cause a change in the system of production has so 
altered the incidence of property in the state that those 
excluded from power have been able, if they shared 
effectively in the new scheme of things, to force an 
extension to their own benefit of the legal imperatives 
which the state imposed. 

At this point, then, we are in a position to judge the 
meaning of the state regarded purely as a legal order. 
So to regard it tells us nothing of its validity beyond 
the legal sphere. The state as a system of legal impera- 
tives is a temporary parallelogram of forces the char- 
acter of which shifts as the forces alter which determine 
its momentary position. Its laws are valid only in the 
sense that, at some given moment, they can, in fact, be 
imposed. Once they are urged as valid on grounds 
other than the fact of their ultimate source, we move 
beyond the sphere of law into realms where other 
factors obtain. An act of Congress or Parliament, that 
is, presses for acceptance in the legal sphere merely 
because it is an act of Congress or Parliament. If it seeks 
acceptance upon other grounds, because, for example, 
it is wise, or just, the source from which it emanates 
is, upon this footing, irrelevant. For it is then present- 
ing itself in terms of a theory of value the justification 
for which cannot be found in the pure realm of law. 
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There comes into view here the second aspect of the 
philosophy of the state to which I have already referred. 
We have described the state as, in law, a system of 
imperatives imposed in its name by a body of men, 
who, in their corporate aspect, are termed the govern- 
ment. We have seen that the system of imperatives 
derives its substantial character from the economic 
system which, at any given time, underlies that legal 
order which expresses the incidence of effective demand 
in the society. Obviously, this tells us nothing outside 
the realm of pure fact. It explains why a state embarks 
upon legislation of a special character. It does not 
explain what character should attach to the legislation 
of the state as such. 

A theory of pure law, that is, presents itself for 
acceptance on the ground of the source from which 
it derives. But if I ask why I should be expected to 
obey the state, it is clearly not sufficient to tell me that 
I must obey it because it is the state. I shall ask, as 
men in the past have asked, why the dictates of the 
state deserve obedience; and if those dictates contra- 
dict all that I think and hope and feel, I may well 
conclude, as men in the past have concluded, that I 
have no alternative open to me but to refuse the obedi- 
ence thus demanded of me. 

The commands of the state, therefore, must justify 
themselves on grounds other than their source in the 
fiat of the state. Such origin tells us where they come 
from; it tells us that coercion to obey will, as a rule, be 


at their disposal. But it tells us no more. It does not 
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tell us that the state was justified in making these 
commands. A legal theory of the state is thus not a 
theory of right until it is more than a theory of law. 
We have to enquire what law is for, what ends it 
represents itself as serving, why it considers that those 
ends ought to be our ends, before we have a theory of 
the state which can be regarded as adequate for the 
purpose of political philosophy. We have to add, so to 
say, a teleology to law in order to commend it to the 
acceptance of men. ; 
Teleologies of law are almost as various as the historic 
experience of mankind. But it is worth while to dis- 
tinguish certain outstanding conceptions in order to 
see how men have sought to justify the institutional 
systems under which they have lived. In the early 
experience of mankind, the most general view may be 
termed the theological. Law is a body of divine rules 
given to those who live under them by a god or gods, 
and worthy, accordingly, of obedience because of their 
divine inspiration. Such, clearly, was the law of Moses, 
or that code of Hammurabi which the sun-god gave 
him in complete detail. Men are asked to obey them 
because divine anger will follow their infraction. Or, 
at one remove from this, we may have law as a body of 
ancient customs, not perhaps written, but traditionally 
preserved by a priestly caste, and demanding the obedi- 
ence of men through fear of divine displeasure if they 
are broken. ae 
Such theories, for the most part, belong to the primi- 
tive history of mankind. In a more mature period, that, 
for example, of Roman jurisprudence, obedience to law 
is recommended essentially on the ground that its 
principles are born of the ultimate nature of things, and 
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that men’s behaviour ought, accordingly, to conform 
to them. Such a cosmological view is akin to that of 
Thomas Aquinas. For him law is a mirror wherein js 
reflected the divine reason which planned and governs 
the universe. In obeying it, as men ought to obey it 
they are clearly bringing their conduct into accord 
with the plan upon which the good order of the world 
depends. Analogous, again, is the view taken by Kant 
which looks upon law as a system of precepts enabling 
each individual to realise his greatest freedom con- 
sistently with a like freedom in other individuals. This 
view becomes a cosmology with Hegel when the process 
of history is made an idea of the unfolding of an ever 
oni which realises itself in the evolution 
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Those, moreover, based upon the supposed logic of a 
world-process which is the voice of nature or of reason 
are obviously derived from an attempt to discover in 
the social world laws analogous in character to those 
of inanimate nature. The attempt is impossible. It 
neglects the fact that the social world is not only 
permanently dynamic but also permanently novel; 
the factors in its equations are the active wills of 
individual men who, by scrutinising the contingent 
results, are in a position to change them. They make 
change by willing change. Laws, therefore, which have 
the tough constancy of natural laws, those, for example, 
of physics and chemistry, are impossible of attainment 
in the political realm. A social life according to nature, 
as in the Stoic ideal, forgets that in a civilised world 
art is man’s nature; and a life according to the highest 
principles of art depends upon a view of beauty or 
goodness which can claim universal application. 

Now the fact is that most of the theories of law we 
have just considered have always justified a social 
order in which the many lived for the benefit of the 
few; it is hardly a caricature of Hegel’s theory of the 
state, for example, to say that, for him, man found 
the highest expression of his freedom in obedience to 
the King of Prussia. Such views, in a word, have been 
the imposition of conceptions derived from a partial 
and biased experience upon the wills of the rest of 
the community, without any adequate attempt to 
elicit from others how far their experience conformed 
with the result of such conceptions. This it is which 
has given its attractiveness to a theory of law which, 
from the time of ancient Greece, has exercised a 


perennial fascination over men. 
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The theory, in its elements at least, is a simple one, 

Law, it argues, cannot be binding upon men unless 
they consent to make it so. The factor, therefore 
which gives to the legal imperatives of any system 
of state their validity is the fact that men have agreed 
to the underlying principles upon which they are 
built. Everyone knows that life is impossible unless 
men keep their promises: let us found the state upon 
consent, and the laws which the state makes may then 
claim to bind its citizens. Otherwise, obviously, it is 
naked coercion, and cannot be given any ethical 
foundation. : 

This, in its cruder forms, is the theory of a social 
contract. Men agree, it is said, to make the state and 
endow it with the power to issue orders. Sometimes, 
as with Hobbes, the power is unlimited and irrevocable; 
to escape from the horrors of anarchy men give thents 
selves a despot as master. Sometimes, as with Locke 
the power is, on the contrary, limited and revocable; 
men see the advantage of a state, but they do not agree 
to make it omnicompetent. It must be equated with 
a limited company and, at the peril of revolution, live 
oki oat its memorandum of association Some- 
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senting to the law, makes his own obligation, and it 
is thus obviously reasonable that he should thus 
regard himself as bound. But we must not omit the 
grave defects from which such theories suffer. We 
have no evidence of an original social contract such as 
the theory demands; the state has not been made, but 
has grown. Nor could its operations be conducted 
upon the basis of consent alone. There is not only the 
fact that, at some point, a dissenting minority must 
be made to give way; there is also the fact that once 
we pass beyond the small city-state, the problem of 
size makes representative government, in some shape, 
the only form through which it is practicable for the 
will of the state to find expression. The advocates of 
a contractual theory often speak at this point of a 
tacit consent; but it is clear that because consent 
involves the notion of a deliberate act of will, some- 
thing more positive than this is required. And what 
are we to say of law to which a man consents when 
it is made, and, later, after experience of its operation, 
withdraws his consent? Is it still valid for him? Would 
not the power to revoke consent make the business of 
administration impossible? Clearly, while any system 
of legal imperatives is better in the degree that it 
involves a minimum of coercion, it is impossible to 
think of a modern community the ends of which can 
be obtained without the exercise of force over some, 
at least, of its citizens. 


IV 


Let us put our central problem in another way. The 
state, I have said, is a way of regulating human con- 
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duct. It is a 
behaviour of men in one way, rather than other. Its 
action is ultimately imperative action which none of 
its citizens is legally entitled to escape. Why does it 
possess this power? It is difficult to see an explanation 
in other than functional terms. The power of the state 
can be justified only in terms of what it seeks to do. 
Its law must be capable of justification in terms of 
the demands it seeks to satisfy. The state presides over 
a vast welter of interests, personal and corporate, 
competing and co-operating. Its claim to allegiance 
must obviously be built upon its power to make the 
response to social demand maximal in character. It 
must strike such a balance of interests that what 
emerges as satisfied is greater than can be secured on 
any alternative programme. How exactly the balance 
is to be struck we cannot say on any permanent 
principle, simply because each age will value things 
differently, and an absolute formula of intrinsic worth 
will be obsolete as soon as it is made. We can only 
ae that legal imperatives may be imposed if, in 
eir operation, we satisfy at the least sacrifice as 
much as we can of human want. We have then to 
shape the institutions through which the state operates 
in order that it may best attain this end. 
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CHAPTER TWO 


THE PLACE OF THE STATE IN THE GREAT 
SOCIETY 


I 


i HAVE argued that the power of the state is justified 
to the degree that it secures, at the least possible 
sacrifice, the maximum satisfaction of human wants; 
and the quality with which it performs this function 
alone gives it a title to an allegiance other than purely 
formal. 

Properly to appreciate what this implies we must 
understand the place of the state in the great society. 
It is, I have said, a way of regulating human behaviour; 
clearly, the regulations must be justified by their results 
in the lives of individual members of the state. Each 
of these finds himself seeking happiness by way of a 
constant effort to fulfil his desires. The state, for him, 
is the supreme body laying down the rules within 
which he must act as he strives for that fulfilment. 
Some of its imperatives he may approve, others he 
may bitterly dislike. The state, that is, may sin for 
him either by way of omission or commission. He is 
seeking to affect the substance of its will by making 
it, as best he can, accord with the lesson of his own 
experience. 

For the individual is not merely a member of the 
state. In the society of which he is a part, there are 
innumerable interest-units to which he may belong. 
He is a member of a church, an ardent trade-unionist, 
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a keen freemason, a zealous supporter of a movement 


for compulsory vaccination, a pacifist to whom a 
conscientious objection to military service is the central 
principal of life. He is, so to say, interstitially con- 
nected with associations seeking to promote each of 
these interests. They live, for the most part, within 
the ambit of the rules which the state lays down. Its 
will settles the boundaries within which their wills, as 
associations, must operate. Their wills bind their mem- 
bers, in law, only to the point of accordance with the 
legal imperatives which the state lays down. 

But because the individual is not merely a member 
of the state, he does not feel obliged to obey it merely 
because it is, legally, the sovereign organisation of 
society. His own experience counts. He judges what 
the state does. There is in him an Athanasius-element 
which makes him apart from, as well as one with, its 
actions. If his church conflicts with the state, he 
chooses, and he alone can choose, where his allegiance 
should go. If the state decides to repress his trade- 
en ee whether the repression shall 
i Ncesinne a ! ae so to say, acts always in an 
eae site £1 an ea Successfully to coerce, it 
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his being before he feels the call to attack its authority. 
But anyone who considers the normal history of the 
nationalist movements, or the lives of revolutionary 
leaders and the parties they direct, or of agitations 
like that for women’s suffrage in England before 1914, 
will see that where the habits of the state outrage the 
individual’s sense of right, he, and those who think 
with him, are prepared, in the last analysis, to register 
dissent from its activities. 

Nor can we condemn their dissent without commit- 
ting ourselves to the principle that order is the highest 
good in society. That is, surely, an impossible view. 
Order is good for what it implies and not for its own 
sake. To preserve order where the activities of the 
state are a perpetual outrage to its citizens is surely 
to sacrifice all that makes life worth living. We give, 
that is to say, our allegiance to the state always upon 
the condition that its end, as a state, satisfies the end 
we set before ourselves. Its sovereignty is contingent 
upon our agreement to its exercise. As it operates, it 
must leave us with a sense that our good is involved 
in the attainment of its good. We must feel that the 
rules it lays down are not less the conditions of our 
happiness than of those of other members of the state. 
Where it so acts as to contradict the burden of our 
experience, we are driven to the necessity of challenge, 
if we can make that challenge effective. 

Let us put this in another way. The state maintains 
its rules not for the sake of the rules, but for what 
they do to individual lives. Each of its members is 
striving to be happy. He then needs the conditions 
without which happiness is unattainable; and he 
judges the state by its ability to secure those conditions 
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society. But the right to work, barely stated, does not 
meet the wants of civilised living. It must mean, 
therefore, the right to work at a reasonable wage, and 
for such hours of labour as enable him to attain signi- 
ficance for himself beyond the getting of his livelihood. 
I say a reasonable wage: by which I mean such pay- 
ment as secures the satisfaction of normal physical 
appetite and does not prevent the satisfaction of the 
more spiritual demands of men. I argue that there is 
a right to reasonable hours of labour because in a 
civilisation like our own, which is dominated by machine 
technology, most citizens must find their main fulfil- 
ment of personality in the hours of leisure and not of 
toil. A state which permitted the employer to exact 
from them the kind of unremitting effort characteristic 
of the early days of the Industrial Revolution would 
frustrate for them the possibility of attaining happiness. 
The right to leisure, therefore, is one of the legal im- 
peratives upon which a well-ordered state must insist. 

But the individual needs more than this if his happi- 
ness is to be certain of consideration in the state. He 
must know his relationship to other men, and be able 
to report the meaning of his experience of that relation. 
To this end knowledge is essential, and the right to 
education is therefore fundamental to citizenship. For 
without education, at least as 4 general rule, a man is 
lost in a big world he is unable to understand. He 
cannot make the most of himself; he cannot be critical 
about the meaning of experience. The uneducated man 
amid the complexities of modern civilisation is like a 
blind man who cannot relate cause and effect. The 
state which denies education to its citizens denies them 
the means of realising their personality. 
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unless it bases itself upon a recognition that citizens are 
equally entitled to the satisfaction of their desires. And 
the only way in which their desires can affect the will 
of the state with continuous emphasis is when the 
government of the state is compelled, by constitutional 
principle, to take them into definite account. 

A word is necessary about freedom of speech and 
association. Nothing is more urgent in a state than 
men should be able both freely to speak their minds 
about its problems, and that they should be able to 
act freely together in pursuit of objects upon which 
they are agreed. If these are penalised, we may be 
certain that the results of experience will be denied. 
The state will suppress uncomfortable opinion, and it 
will prevent the organisation of voluntary bodies 
which seek for ends it does not appreciate. Because 
experience is different, the right to pursue its conse- 
quences is fundamental to self-realisation. Indeed, it 
may be said with truth that the condition of a state 
can rarely be better measured than by its tolerance of 
ideas different from, oF opposed to, the legal impera- 
tives it seeks to impose. Every effort at suppression 
is, in fact, an attempt to refuse the satisfaction of 
desire. It is an attempt to limit the experience which 
is to count. It tilts the incidence of state-action to the 
benefit of a part only of the community. 

We cannot, however, say that the right to these 
freedoms is unlimited. The state must, because its 
business is the preservation of order, concern itself 
to see that the peace is maintained. It is, therefore, 
entitled to say that any utterance which directly in- 
cites to immediate disorder is subject to penalty; and 
that any association which embarks upon action likely 
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II 


Such a system of rights is necessary in the state in 
order that the citizen may be assured of adequate 
treatment. Without them, he will not be free; without 
them, that is, he will find that the limitations upon 
the expression of his personality hinder fatally the 
prospect of its self-realisation. Nor can he hope, unless 
such rights are general, to be assured of equal con- 
sideration with other men. Where, in any society, 
those who enjoy rights such as these are limited in 
number, whatever be the principle of limitation, it 
will be found that its consequence is a limitation to 
those who are privileged of the benefits of state-action. 

Underlying this conception of rights is the thesis 
that no citizen is more entitled than any other, merely 
as a citizen, to response to his demands. Any system 
of legal imperatives which results in differential 
advantage to some body of citizens is an invasion 
of the purpose of the state, a denial of its end, unless 
it can be shown that there is a direct and causal 
relationship between such differential advantage and 
the well-being of the society as a whole. In so far, 
that is, as the state protects differences of satisfaction 
in response to demand, it must be able to show that 
these differences are demanded by the common good. 

No one, in fact, can analyse the conditions of 
modern social life without being impressed by the 
different returns made to individual demand. There 
is no proportion between effort and reward. There is 
little attempt to equalise the security which is con- 
ferred by the state on its citizens, As its legal impera- 
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tives work, they tend to protect existing possession 
of privilege rather than to extend it. The division of 
society into rich and poor makes the legal imperatives 
of the state work to the advantage of the rich. And 
this is to say that the effect of the system of property 
under which we live is to bias the interpretation of 
the legal imperatives which control men’s lives. It 
makes the power of demand so different in the different 
classes of society that, in Disraeli’s famous phrase, 
they seem to belong rather to two nations than to the 
same people. 

The inference which political philosophy must draw 
from this situation is the impossibility of maintain- 
ing the end of the state if there are great material 
differences in the position of citizens. A nation divided 
into rich and poor is as a house divided against itself. 
Wealth breeds arrogance, as poverty breeds inferiority. 
A wealthy class strives, inevitably, to protect its 
advantages at their maximum; and the poor are driven 
to attempt their invasion as the only way of enjoying 
their results. The state, therefore, is compelled, if it 
seeks to realise its end, so to organise its activities as 
deliberately as mitigate the consequences of this 
material inequality. It has, by the use of the taxing- 
power, to hold the rich to ransom, in the effort to 
satisfy the demands of the poor. Anyone who observes 
the way in which, during the last fifty years, the 
police-state of the nineteenth century has been trans- 
formed into the social service state of the twentieth 
will realise how inequality is only able to maintain 
itself by acquiescence in concessions, for which it has 
to pay. And these concessions grow in volume. For 


se improvement in education, or health, or housing 
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among the poor leads to an increased intensity of 
demand for further concessions. They realise the 
inadequacy of a social system which does not relate 
proportionately the toil and the gain of living. The 
passion for equality, in a word, is a permanent feature 
of human nature. No state is secure save as it organises 
the satisfaction of this sentiment ; it may postpone, but 
it cannot avoid, the effort to convince its members 
that its legal imperatives, not merely in form, but also 
in substance, represent the general attainment of 
justice. 

Here we must advance certain propositions which 
follow upon the view of rights discussed a little earlier. 
No system of legal imperatives maintains itself. Day 
by day it has to be applied to different, and, often, 
novel, situations. Now it is a commonplace of philosophy 
that those who execute measures are in fact their 
masters. Legal imperatives have to be interpreted. 
Where the line of free speech must be drawn; when, 
exactly, an association threatens the peaceful life of 
society; whether a piece of legislation is desirable or 
undesirable; whether an inference, for example, from 
the nature of trade-unions is their right to secure 
parliamentary representation; whether, as in the 
United States, the limitation of the hours of labour 
is a violation of the general principle that liberty of 
contract is desirable; decisions upon these, and a host 
of similar issues have to be made. Each involves a 
balancing of interests in the society, and it is clearly 
of the first importance to be clear how that balance 
is made. 

What occurs in any state where there are great 
material differences between classes is simply a pet- 
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version of the end of the state to the interests of the 
‘rich. Their power compels the agents of the state to 
make their wishes the first object of consideration. 
Their conception of good insensibly pervades the 
mental climate of administration. They dominate the 
the machinery of the state. By justice they mean the 
satisfaction of their demands. By the lessons of history 
they mean the deposit of their experience. Anyone who 
considers, for example, the history of the interpretation 
of trade-union law by the judges in England, especially 
as manifested in such a decision as the famous Osborne 
case, will find it difficult to avoid the conclusion that 
the judicial mind of a middle-class state is unable to 
penetrate the needs of the working-class. Anyone who, 
in the United States, takes the history of the Fourteenth 
Amendment can hardly help insisting that the Courts 
have been the instrument of business men in their 
fight against the development of social legislation. 
The recent history, in Finland, of the change in the 
conditions of the franchise is the record of an attack 
there upon trade-union organisation in order to make 
it easy for the employers to reduce the level of wages; 
to that end, the whole constitutional arrangements of 
the state are deliberately altered. It is not often, at 
least in recent times that so naked a perversion of 
democratic machinery is forcibly attempted. 

I conclude that the end of the state cannot be 
realised where the power to make the demand effective 
is seriously different among its members; and such 
difference is a matter of economic arrangement. From 
this angle, the legal imperatives of the state have, as 
they operate, no rightness about them that is other 
than purely formal. Each individual, and each group 
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of individuals, is fully entitled to make up his mind 
about their validity, and to act upon the results of 

at judgment. 
‘hei ta there follows a theory of law which is 
of the first importance for political philosophy. Law 
appears as the registration of that will in society 
which has known how to make itself effective. It has 
no claim to obedience merely because it is effective. 
Its claim to obedience depends upon what it does to 
the lives of individual citizens. Of this result they 
alone can judge; and the rightness of law, therefore, 
depends upon their judgment of it. Any state, therefore, 
is bound by the nature of its end so to organise its 
institutions that the judgment of its citizens upon its 
legal imperatives may be made fully known, and equally 
weighed. For, otherwise, its consequences are not 
adequately discovered. The response it makes is 
limited to satisfying the wants of powerful citizens; 
and, in so far as their experience represents an interest 
different from the rest of the community, it follows 
that the response is biased to their advantage. The 
only claim, in such circumstances, that the state can 
make to obedience is built upon the chaos which 
results from a challenge to its authority. That claim, 
we may grant, is a powerful one. Resistance ought 
always, from the cost it involves, to be a weapon of 
last instance. But on the view here taken it is impossible 
to argue that it should not be used. The right to resist 
the law is the reserve-power in society by which men 
whose demands are denied may legitimately seek to 
alter the balance of forces in the state. 

Law, therefore, is a claim to obedience validated by 
experience of its results. There is no inherent ease: 











y the individual himself or by an association of 
individuals except the force applied by the state to get 
obedience to its commands. The sanction of the rules 
made by the state is simply force; and force in itself 
is void of moral content. Where a state is in conflict, 
therefore, with a church, or a trade-union, or a body 
like the Communist Party, it has no a priori claim to 
allegiance. Its claim depends upon the view taken of 
the conflict by those who are related to it. The state 
is only entitled to victory as it proves to its citizens 
that its laws must result for them in lives of fuller 
substance. Its sovereignty is a function of the quality 
of the life that it makes for its members. 


Ill 


Objections are made against this view on various 
grounds. It is not, it is said, a neat theory which 
presents a fully co-ordinated pattern of social institu- 
tions. Not only does it leave room for anarchy; it 
even pretends that there are occasions when anarchy 
is justified. While it agrees that, as a legal order, the 
state is sovereign, it proceeds at once to deprive ‘that 
Sovereignty of anything more than purely formal 
significance. It makes the state, in fact, compete for 
the allegiance of citizens with all other associations in 
society; and where there is conflict between them, it 
gives to the state no assurance of victory. It com Jetel 
separates the law of the state from justice; ms while 
it defines the philosophic purpose of the state it refuses 
to see that purpose as inherent in its operation 
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ground for all the objections I have enumerated. But 
are any of them important? Life, after all, is too 
complex and various a thing for all its manifestations 
to be capable of reduction to a single formula. There 
is bound to be at least the prospect of anarchy in the 
state so long as men move differently to the attainment 
of opposed desires ; and no one can say that a refusal 
to obey the state is always incapable of justification. 
It is true that, upon this theory, the sovereignty of 
the state is no more than a formal source of reference. 
But it is surely impossible to regard it otherwise without 
ascribing to it a permanent wisdom in all its operations 
which is directly at variance with our experience of 
them. It is true, also, that the state is made here to 
compete for the allegiance of citizens with all other 
associations in society. But, once more, is it not in 
fact obvious that it does so compete? Anyone who 
considers the history of conflicts like that between 
Bismarck and the Roman Catholic Church, between 
Sinn Fein and the British government, between Austria 
and its Italian citizens during the Risorgimento, or, as 
a final instance, between Tsarist Russia and the revo- 
lutionary associations, will find it difficult indeed to 
argue that the state has ever lived, or can ever live, 
upon other terms, so long as its members have demands 
which remain unsatisfied. And the experience of 
prohibition in America makes it strikingly clear that 
the state cannot hope for an adequate enforcement of 
its imperatives where their substance does not present 
itself as just to those upon whom they are to be imposed. 

The theory, it is said, separates law from justice. 
It does, indeed, separate the one from the other, but 
only in the same way that we separate them in life. 
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we say that a law is unjust, we admit that there 
is no necessary connection between the two; the 
bridge is made by what the law does, and it becomes 
just through its recognition as just by those to whom 
it applies. Law, in short, as made is inherently neutral; 
its just quality is contributed to it by those who 
receive it, The business of law being the satisfaction 
of demand, it must depend for its translation into a 
moral attribute upon its success in fulfilling its function. 
And this can only be known as those who meet it 
report the results of its operation. We cannot for, 
instance, say that a franchise law is just which confines 
the right to vote exclusively to men, if women denounce 
it as unjust. We cannot argue that the British Trade 
Union Act of 1927 is just, if trade-unionists widely 
denounce it as class-legislation. Each of these statutes 
is law, since it is promulgated by the authority formally 
competent to legislate upon the subject; but neither 
of them is justice until it is recognised as such by those 
upon whom its consequences are imposed. 

Nor need we be impressed by the objection that this 
view refuses to see in the activities of the state the 
philosophic purpose for which it stands. Again, this is 
a matter of fact. Is the life of each citizen so circum- 
stanced that he is able to realise the full potentialities 
of his nature? Does the state, that is, in fact secure to 
him the system of rights without which, as I have 
argued, that realisation is impossible? There is no 
other way than this which enables us rightly to decide 
upon the character of the state. No one could honestly 
say that the French State before 1789, or the Russian 
State before 1917, disposed of a body of legal impera- 
oe which sought the well-being of all their subjects, 
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and were regarded by those subjects as embodying that 
search. If it is replied that the state must be given the 
credit of good intentions, of a desire to do its best, the 
answer surely is that this is a matter upon which those 
who live by the consequences of its acts can alone 
decide. Frenchmen in 1789, Russians in 1917, clearly 
decided that the system under which they lived could 
not secure the satisfaction of demands which, in their 
judgment, they were entitled to have satisfied. I do 
not see how it is possible to go behind that decision. 


IV 


It follows that the legal imperatives of any state must 
always be conceived, if they are to be capable of 
justification, in terms of the end it seeks to serve; 
they are, so to say, a permanent essay in the conditional 
mood. And if we so regard the state, it follows that its 
government is a trust, the fulfilment of which must be 
judged by those who are entitled to expect benefit from 
its operations. 

Now any government, in the last analysis, is a body 
of men issuing orders to their fellow-citizens in the 
name of the state. Their retention of power depends 
upon their ability to issue orders wisely. They are 
surrounded by innumerable demands, of greater or 
less intensity, which seek satisfaction from them. The 
wisdom of their actions, as @ government, is clearly 
dependent upon their ability to maximise the response 
they make. And to maximise that response, the more 
fully they know the minds and hearts of their subjects, 
the more likely they are to be able to gauge the policy 
they should undertake. That is the reason why eee 
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equality are important in a society. Freedom alone 
akes it possible for demands to be formulated; 
equality provides the only assurance we have that 
they will be fairly weighed. 

Both freedom and equality exist when the system of 
rights I have described is in active operation in the 
state. But if man is a social creature, it is also true 
that, politically, he is the inert creature of tradition, 
He is rarely, as an individual, conscious of his power; 
he is still more rarely able, again as an individual, even 
when so conscious, to gain attention for his wants. The 
very size of the modern state makes the individual 
citizen a voice crying in the wilderness. It is only as he 
is organised with others of like mind to press his claims, 
that the demand he makes can hope for effectiveness. 
Associations are therefore of primary importance. They 
make known the significance of experience to which 
attention might not, otherwise, be given. They repre- 
sent the self-created efforts of men to secure a place for 
themselves in the sun. Not all of them, indeed, are rele- 
vant to the purpose of the state; a cricket-club, for 
example, is usually devoid of any political context. 
But many associations are dependent for their success 
upon their ability to translate the result of their effort 
into the legislation of the state. An employers’ federa- 
tion, a trade-union, a society for the promotion of a 
national theatre, all seek to make their wills a part of 
the state-will. The rationale of their existence lies in 
their effort to change the substance of the legal im- 
li “1 which the state disposes. 

ow voluntary associations live by thei 
fulfil wants. The state does not he acs te ae 
enough, as with the British trade-unions estos 1824, 
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they live in the state’s despite. They are the spon- 
taneous expression of felt needs in the experience of 
men. And since the life of society is too vast to be 
capable, even if it were desirable, of government by 
the state alone, no small part of its direction depends 
upon them. Indeed, it may be argued that, in any 
society, the richer the variety of group-life, the fuller 
will be the quality of satisfaction that it obtains. From 
this, I think, the inference must be drawn that the less 
the state interferes with the life of associations, the 
better it will be for both. Its supremacy over them 
should remain, so far as possible, merely formal and 
unasserted. It should recognise their inherent right to 
be; and it should admit that there are aspects of life, 
the religious, for example, in which an effort on its 
part to emphasise its superiority can result only in 
social loss. For where fundamental beliefs are con- 
cerned, the command of the state will appear empty 
and meaningless compared with the appeal that is 
made to citizens by the association they have volun- 
tarily chosen to express their outlook. In this context, 
state-sovereignty does not come charged with the 
requisite emotional penumbra out of which effective 
and successful allegiance can be made. 

It follows from this that any society, at bottom, is 
essentially federal in nature. The state is, formal law 
apart, one with other associations, and not over and 
above them. Its legal imperatives succeed by being in 
creative relationship with those which other associa- 
tions lay down for their members. What, in fact, it 
should largely seek to register as law is the body of 
demands it encounters among them which represent 
the largest total of satisfaction in society. And it should 

5r 









“not attempt the making of law without an effort effec- 
tively to consult those who will be affected by the 
result of its operations. For successful law is, almost 
always, that which carries with it, as it is applied, the 
largest body of experience available for the purposes of 
administration. Everyone knows, for example, that the 
success of a great scheme like the Health Insurance 
system in England, has been built upon prior consulta- 
tion, at every point, with medical associations and 
approved societies. The law has worked well because 
pains have been taken, at each point of administra- 
tion, to convince those who have experience of its sub- 
ject-matter and are related to the result of its working. 
Discussion produces, if not consent, at least the im- 
pression in those affected that their knowledge has been 
used, their experience weighed, in the making of 
decisions. The registering will is that of the state; but 
the process by which the stage of registration is reached 
is one which does not leave the citizens concerned with 
the sense that the state is either above or against them. 
They have that sense of creativeness which comes from 
being an active and integral part of the law-making 
process. 

This example, I suggest, points the way to an im- 
portant truth. Because society is essentially federal 
the more the monistic character of law can renraill 
purely formal, the better for society. The more the 
interest-units which we call associations are integrally 
related to the process of government, the more acacia 
is likely to be not merely the substance of the law that 
is to be made, but its operation when it has become 
law. No government constitutionally chosen can, let us 
a abdicate its right to make its own decisions so 
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long as it is a government ; but, also, no government is 
so likely to remain a government as one which con- 
vinces its citizens of the effort it is making to satisfy 
their demands. And, granted the part played in society 
by voluntary associations, the best way to produce 
that conviction is to give them a direct and integral 
relationship to the process of administration. Men who 
have not been consulted about a change which affects 
their lives never feel the same confidence about its 
rightness, or the same good will about its possibilities, 
as men who feel that, even when their experience has 
been rejected, a genuine effort has been made to take 
full account of their attitude. No small part of the 
failure of modern governments lies in the fact that 
their institutional system lies over against the interests 
they have to satisfy instead of seeking to be in and 
with them as it moves on its way. 

This hypothesis, moreover, leads to another prin- 
ciple the importance of which can hardly be over- 
emphasised, Because society is federal in its nature, 
the more widely power is dispersed in a state, the more 
effective are its operations likely to be. There are three 
primary reasons why this should be the case. Above 
all, there is the fact that the more men have responsi- 
bility for the result of law, the more likely they are to 
be interested in its result. Obedience is rarely creative 
in a highly centralised state. It becomes mechanical 
and inert, and the sense of responsible co-operation 
which is always wanted in times of urgency, cannot be 
found when it is needed. Centralisation, in the second 
place, makes for uniformity ; it lacks the genius of time 
and place. The scale of its operations makes experiment 
a difficult matter, for the cost of failure is usually too 
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reat to make novelty attractive to an administrator 
whose first rule is the need for a minimum of error, 
And centralisation, finally, means an inability to cope 
with the problem of time in government. Bodies like a 
cabinet and a legislative assembly can only work so 
many hours in the day. In a centralised system, they 
are overwhelmed by the number and variety of issues 
with which they have to deal. That pressure means 
that many things demanding consideration are never 
dealt with at all, and that, only too often, what needs 
the fullest consideration is only hastily discussed. 
British political institutions offer, at the moment, a 
signal example of the dangers of this position. A Par- 
liament which has responsibility for India can, nor- 
mally, only find two days a year to discuss its problems; 
and the Cabinet sees the Budget for the first time only 
a few hours before it is introduced into the House of 
Commons. 

Now centralisation was less dangerous a hundred 
years ago than now, simply because the ambit of 
state-activity was so much smaller. Where, as with 
ourselves, it reaches long fingers into every nook and 
cranny of the social fabric, rapid and flexible action is 
essential. But this, I think, postulates a decentralised 
state possessing institutions which are adequately re- 
lated to the functions with which it deals. The problem 
is not merely geographical in character. It is, of course, 
important that London and Manchester, New York, 
Berlin and Paris, should be fully responsible for, and 
independent of, the central government in all matters 
that are local in character; and that they should not 
in such matters, have to seek authority from aan 
age in attempting novelty, But, equally, the 
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problem is a functional one. Interest-units, the cotton 
industry, for example, need their appropriate govern- 
mental institutions not less than Lancashire or Kansas 
or Baden. There is a sphere in which, under appro- 
priate safeguards, they require to make exactly the 
same order of rules for their governance as Vienna can 
make for itself, or Liverpool, or Tokio. To put all legis- 
lation upon the territorial plane, or, for the matter of 
that, all jurisprudence, is to mistake the nature of the 
interests at work in society. Until we have so related 
the legal imperatives of the state to the institutions 
appropriate to their incidence at each period, it is im- 
possible for them to operate successfully. Not a little 
of the malaise of modern civilisation is due to the fact 
that the institutions of the state have not kept pace 
with other changes, particularly economic, in the 
society it attempts to control. 


V 


This discussion may perhaps be summarised by say- 
ing that our need, in political philosophy, is above all 
for a theory of the state which attempts the con- 
tinuous socialisation of law. The weakness of the 
modern state lies in the assumptions upon which its 
legal imperatives are based. It is organised, like every 
social system, around an idea of justice. But that idea 
thinks of the individual essentially as the owner of 
property; and it is for his protection that it is above 
all concerned. It represents the philosophy of the 
eighteenth century, the desire of the bourgeoisie to 
safeguard itself against the assault of arbitrary power. 
But the freedom and equality it secured were, above 
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all, freedom and equality for the owner of property; 
anyone who examines, from this angle, the Civil Codes 
of France and Germany, would hardly know, from 
their basic principles, that there existed vast numbers 
of men and women who had no property except their 
labour of which to dispose. It protected in them a free- 
dom of contract which, as against the employer who 
engaged them, it was simple illusion to suppose them 
to possess. The need we confront is to extend in fact 
the privileges offered by our legal imperatives to the 
whole body of citizens. 

Our position, in fact, is not unlike that which the 
plebs confronted in Rome before it received the pro- 
tection of its special tribune and the law of the Twelve 
Tables. Both of these were efforts to make more com- 
prehensive the ambit of an idea of justice. Exactly as, 
previously, the plebeian who had no gens, had also no 
law, so, in fact, with ourselves, the citizen who is with- 
out property cannot, in any real way, enjoy the rights 
which are theoretically at his disposal. And because, 
increasingly he is conscious both of intellectual and 
economic emancipation, and has forced the state to 
admit within its categories of recognition, both national 
education and trade-unions, so he is forcing the state 
to extend its conception of justice so as to include his 
interests not less than those of the owners of property. 
There are, of course, obstacles in the way. The con- 
cessions made to his demands are as partial as those 
which the patricians were prepared to make to the 
plebeians; the system does not change uniformly upon 
a single front. Our protection, for instance, of the indi- 
vidual worker’s freedom of contract outside the stan- 
oly conditions set by the trade-union is as much a 
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i rivilege to the employer as was secured 
ie Cpe naration of the Roman aristocracy in the 
Iegislative assembly at Rome. Tradition and precedent 
in jurisprudence still operate adversely to the org 
class, as it did when the college of Pontiffs set the 
formulae and procedure of legal actions as a mystery 
which, before the time of Flavius, the plebeian could 

to penetrate. 

Bes varened in Roman law was the emancipa~ 
tion of the individual, always, be it said, a fragmentary 
emancipation, from a status fixed for him at birth. The 
same is happening with ourselves. A new economic 
order presupposes a change in the substance of legal 
imperatives; it forces them to attempt response to 
wider demands lest they cease to be legal imperatives. 
The new economic order means universal suffrage; 
universal suffrage means the conquest by the multitude 
of the power to operate political institutions. They are 
bound to use that power so to operate them as to make 
them responsive to needs not so far met by the habits of 
the state. Their authority makes things seem a — 
part of justice which, even a generation ago, wou. 

have been deemed impracticable by statesmen. They 
impose upon society conditions favourable to their - 
preponderance in exactly the same way as their * 
decessors. Law, morality, religion, move in terms 0 
the new rhythm of life just as they have done when 
other classes attain to power. They elevate the con- 
ceptions of which they have need into the same objects 
of veneration that other conceptions have had in pre- 
vious social systems. For a class which dominates a 
state does not merely ask for power to exploit those 


whom it dispossesses; it demands, as in Soviet ar 
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hat its exploitation should be equated with 
right, that its very victims should recognise the justice 
- of the principles upon which they lose their privileges, 
So, in the past, society regarded an attack on property 
as the highest sin; and it was prepared to regard as 
honourable the man who left his wife and children 
hungry rather than injure the possessions of his neigh- 
bour. 

What, I have argued, is occurring is an enlargement 
of the ambit of law. The system of rights I have postu- 
lated as inherent in modern social conditions is being 
transformed from moral claims into positive legal obli- 
gations. The property of the individual is deliberately 
expropriated by the state to this end. The amenities 
which were dependent upon its ownership are now 
increasingly organised for the multitude by the state 
at the cost of those who are able to enjoy them without 
state-action. And this realisation of rights is a result of 
a wider conception of justice permeating the social 
system through a changing emphasis of economic 
power. 

Two final remarks may be made. There is no reason 
to suppose that the process is an inevitable one; nor 
can we necessarily count upon its peaceful accomplish- 
ment. Of the first, we can only say that the present 
character of economic evolution implies a transfer of 
authority to the multitude, and, with that transfer, the 
emphasis of legal imperatives to its interest instead of 
to the interest of a small class. But were the economic 
system suddenly to change in some unexpected direc- 
tion, those to whom power drifted as a result of that 
change would certainly alter the substance of rights in 
their own interest. 


58 





- 








co Place of the Stale in the Great Soctety 


We cannot, either, count certainly upon er — 
omplishment of change. Men hold fast by their 

af justice and it is not often that they abdicate volun- 
cavt from power. Peace seems to be a function of the 
Sagerutty with which concessions are made ee — o° 
correspondence between legal authority an Pe ev 

ower. Where that correspondence is unat ogee 
within the frame-work of a constitution, the ee = 
imposes its will by force. Such a change may he — 
the character of a catastrophe; for modern civ oe" i 
is dependent upon mechanisms so eer an 2 
fragile that they are not likely to survive the _— 
violence upon any considerable scale. — os 
fore, suggests a policy of continuous reform; bu - 
is not wholly a rational animal, and we have no ass 
ance that reason will be victorious. 
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THE ORGANISATION OF THE STATE 


I 


© omg problem of the organisation of a state is that of 
the relationship between its subjects and the law. 
They may share in its making, in which case, in varying 
degrees, the state is a democracy; or it may be im- 
posed upon them without such participation, in which 
case, again in varying degree, the state is an autocracy. 
Neither type of organisation can exist in a pure 
form. A complete democracy would consult all of its 
citizens upon all matters which arose for decision; and 
a pure autocracy would itself both elaborate and apply 
the whole system of legal imperatives in the state. 
With communities of the modern size, it is materially 
impossible for either type to operate upon this basis. 
What we actually encounter in ordinary life is a 
mixed form of state. In some communities, as in France 
or Great Britain, the democratic element tends to pre- 
dominate; in others, as in Russia or Italy, the auto- 
cratic element is more obviously emphasised. Every 
possible combination occurs. A democratic legislation 
may be flanked by an executive with quasi-autocratic 
powers. A legislature, itself controlled by the elec- 
torate, may, as in Switzerland, almost wholly domi- 
nate the executive. Or, as in the United States. the 
competence of both legislature and executive may be 
determined by the judiciary, the power of which is. in 
a turn, subject to constitutional amendment, ; 
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The forms of any actual state are determined by its 
historical traditions; and the nice shades of peculiar 
emphasis which the experience of a people contributes 
to their life makes it impossible to insist that any given 
system of categories is superior to any other. We can 
argue only that, on general grounds, the democratic 
form is more suitable than the autocratic, at least to 
the habits of Western civilisation. For democracy, 
with all its weaknesses, enables the widest body of 
demand to be taken into account in shaping the legal 
imperatives of a state. It makes criticism of their opera- 
tion the basis of their life. It increases initiative by 
widening the sense of responsibility. It gives the citizen 
not merely the sense of sharing in decision, but the 
actual opportunity to influence its substance. Granted, 
as experience seems to suggest, that a democratic sys- 
tem is bound to work more slowly than its alternative, 
simply because the variety of wills it encounters is so 
much greater, there is no other system which has the 
same merit of meeting, as an institutional scheme, the 
theoretical end that the state must serve. 

But to say that a state requires democratic form is 
not to settle the institutions through which that form 
receives expression; for, broadly speaking, it is not 
untrue to say that democracy has not, in any certain 
fashion, discovered its appropriate institutions. Any 
analysis of a system of legal imperatives seems to dis- 
close the need for three types of authority: (I) We re- 
quire bodies which lay down general rules applying 
either to the whole citizen-body, or to such a part of it 
as possesses a well-defined interest obviously distinct 
from that of the whole. Such bodies are legislative in 


character. They may either, as with the King in ~~ 
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be the supreme legislature, or, as with the city- 
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council of Manchester, be a non-sovereign law-making 


body the competence of which is fixed by the statute 
from which its authority derives. (II) We require 
bodies the duty of which is to carry out the objects of 
the rules laid down by the Legislature under which 
they work. The essence of such bodies is that they do 
not, as a general rule, determine their own competence. 
The principles under which they live are set for them 
by the legislature to which they are normally answer- 
able. The perspective of their operations must lie 
within the ambit of the rights laid down by such a 
legislature. Their business is the execution of the legal 
imperatives which shape the contours of political life. 
(III) We require bodies, further, which settle two 
forms of dispute. There are disputes between the citi- 
zen and the executive; the former claims, for example, 
that some act of the executive goes beyond the com- 
petence it possesses. Obviously, if the executive could 
determine its own competence, it would, in fact, be 
the master of the legal imperatives by which it lives. 
By entrusting the decision of such disputes to a body 
outside the executive, an independent assessment of 
validity can be obtained. There are, secondly, dis- 
putes between citizens. A claims to have been wronged 
by B. It is necessary to decide whether the conduct of 
which A complains is in fact prohibited by the legal 
imperatives of the state; if it is so prohibited it is neces- 
sary also, within the terms of the law, to settle upon an 
appropriate penalty. 

At least since the time of Aristotle, it has been the 
constant postulate of political philosophy that in every 
aia state these three types of body should be 
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separated from one another both as to the function 
they perform and the persons who are their members. 
Some thinkers, Montesquieu for example, have even 
gone so far as to claim that their separation is the 
secret of political freedom. 

We can hardly accept so rigorous a view. On the 
ground of pure theory, in the first place, the judicial 
function can, most logically, be regarded as the pro- 
vince of the legislature; since no body can more appro- 
priately be held to know the meaning of the law than 
that which makes it. In practice, moreover, it is im- 
possible to maintain any rigorous separation. Legis- 
latures could not properly fulfil their task unless they 
were able both to interfere in the execution of law, and 
also, on occasion, to overrule by statute the decisions 
of judges the results of which are widely felt to be un- 
satisfactory. An executive is bound, in applying the 
law, to clothe general principle in the garment of detail; 
and, in the modern state, this function covers so wide 
an ambit that it is often difficult to distinguish it from 
the work of the legislature. The judiciary, finally, which 
settles either the competence of the executive (in which 
case it determines the substance of legislative will) or a 
dispute between two citizens (in which case it extends 
the legal imperatives of a state to cover new ground or 
denies that the ground involved comes within the 
ambit of those imperatives) is in fact performing a 
function which is legislative in character. In England 
and America, for example, what is called, and rightly, 
judge-made law probably covers an area wider than 
that of statute; and, in America, the fact that all 
legislatures are non-sovereign in character, since their 
authority is derived from written constitutions erm 








they cannot change, gives to the judges who interpret 
those constitutions, as in cases where the authority 
either of a statute or an executive is challenged, a 
power that is greater than that of the legislature itself, 
since the judicial will is the chief factor in deciding the 
limits of legislative competence. 

Two further principles of a general kind it is neces- 
sary to discuss before we turn to the separate analysis 
of individual institutions. Every well-ordered state 
possesses a constitution which determines the ultimate 
way in which its legal imperatives are made. Such 
constitutions may be divided in two ways. They may 
be written or unwritten; and they may be flexible or 
rigid. The Constitution of the United States, for 
example, is a document which settles the mutual rela- 
tionships of legislature, executive, and judiciary; and 
none of these is competent to act save as it can prove 
the derivation of the power it proposes to take from 
the clauses of that document. The British Constitu- 
tion, on the other hand, consists of a mass of statutes, 
judicial decisions, and unwritten conventions, the real 
relationship of which is formally determined by the 
fact that the King in Parliament has the power to alter 
them as he thinks fit ; in technical terms, ordinary legis- 
lation and constitutional legislation are on the same 
footing. The Congress of the United States, for example, 
is powerless to alter the functions of the president; but 
the King in Parliament can alter the power of the 
British executive whenever he thinks fit. 

In the modern world, the written constitution is 
increasingly the general rule; it is felt that the distri- 
bution of power in a state is a matter so important 
that it needs the precision which such an instrument 
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provides. On the whole, experience suggests that there 
is real weight behind this view; for some constitutional 
principles are so important that their supremacy can- 
not be too strongly emphasised. On the other hand, it 
is highly undesirable that any constitution should be 
rigid in character. The needs of a community change, 
and the formal structure it requires changes with an 
alteration of those needs. The rigidity of the American 
Constitution, for example, is notorious; it can be 
changed only by a resolution of two-thirds of each 
House of Congress, assented to, in a period of seven 
years, by three-fourths of the constituent states of the 
American federation. Experience has shown that to 
make the power to amend a process so difficult to 
operate means a failure to secure necessary adjust- 
ments when they become clearly desirable. The ori- 
ginal distribution of powers in the United States makes 
it almost impossible, for example, to secure that uni- 
formity in labour legislation and marital arrangements 
which are essential in the modern world. In a backward 
state of the federation, the reactionary employer is 
unduly advantaged; and the “full faith and credit” 
clause of the Constitution involves, in practice, divorce 
facilities for the rich which are not at the disposal of 
the poor. The conclusion of experience seems to be the 

desirability of a written constitution which can be 

amended by a direct and simple process. On the whole, 

it is probable that the best method is to require the 

legislature to amend the Constitution, but to insist 

that a specially high proportion of the members shall 

support any change that is proposed. 

It is sometimes argued that a democratic system 
requires the embodiment of the initiative and Nok 
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referendum in the constitution. A people, it is said, 
does not really control its own life if its only direct 
participation in the business of making legal impera- 
tives is confined to choosing the persons responsible 
for their substance. By the initiative, the popular will 
can take positive form; and by the referendum, the 
people can prevent action by its representatives with 
which it is not in agreement. Direct government, it is 
claimed, provides a necessary supplement to a repre- 
sentative system; otherwise, as Rousseau said of the 
English people, it is free only at election-time. 

But this is, it may be suggested, both to mistake the 
nature of the problems which have to be decided, and 
the place at which popular opinion can obtain the most 
valuable results in action. In all modern states, the size 
of the electorate is necessarily so large that the people 
can hardly do more, as a whole people, than give a 
direct negative or affirmative to the questions direct 
government would place before them. Legislation, 
however, is a matter not less of detail than of prin- 
ciple; and an electorate can deal with the details of a 
measure submitted to it for consideration. Direct 
government, in fact, is too crude an instrument for the 
purposes of modern government. It fails to make dis- 
cussion effective at the point where discussion is re- 
quired; and it leaves no room for the process of amend- 
ment. One might, it is true, leave certain broad ques- 
tions of principle to popular vote, whether, for instance, 
the supply of electricity should be a national or a 
private service. But all other questions are so delicate 
and complex that the electorate would have neither 
the interest nor the knowledge, when taken as an un- 
differentiated electorate, to arrive at adequate decisions. 
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Nor is this all. Not only can most questions not be 
framed in a way which can make direct government 
effective; the secondary results of the system are also 
unsatisfactory. It is hardly compatible, for instance, 
with the parliamentary system since it places the 
essential responsibility for measures outside the legis- 
lature. Such a division of responsibility destroys that 
coherence of effort which enables a people adequately 
to judge the work of its representatives. It assumes, 
further, that public opinion exists about the process of 
legislation, as well as about its results. But the real 
problem of government is not forcibly to extract from 
the electorate an undifferentiated and uninterested 
opinion upon measures about which it is unlikely to be 
closely informed. It is rather to relate to the law- 
making process that part of public opinion which is 
relevant to, and competent about, its substance before 
that substance is made a legal imperative. This involves 
not direct government, but a method of associating 
the relevant interest-units of the community with the 
making of the measures which will affect their lives. A 
referendum, for example, on a national scheme of 
health insurance would give far less valuable results 
than a technique of consultation in which the opinions 
of doctors, trade-unions, and similar associations were 
given a full opportunity to state their views before the 
scheme was debated in the legislative assembly. Effec- 
tive opinion for the purpose of government, in a word, 
is almost always opinion which is organised and differ- 
entiated from that of the multitude by the possession 
of special knowledge. Popular opinion, as such, will 
rarely give other than negative results; and it seems to 
be the lesson of experience, very notably on the record 
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Switzerland, that it is so firmly encased in tradi- 
tional habit, as to make social experiment difficult 
when it is a reserve-power-outside. 


II 


The legislature of a state needs, under modern con- 
ditions, to be based on universal suffrage if it is to 
speak with proper authority to its constituents. It 
must be large enough to enable its members to keep in 
effective touch with the electorate, and small enough 
to enable genuine discussion to take place; in a body, 
for instance, as large as the Congress of the Russian 
Soviet Government all individuality in debate is lost, 
and the assembly becomes a mere organ of registration 
for the will of the dominant party-machine. It must 
submit itself for re-election to the citizens at the end 
of a given term the length of which it is itself unable, 
under normal conditions, to alter. This term must be 
long enough to secure two results: The legislature must 
be able to make itself responsible for an ample pro- 
gramme, and its members must have time enough 
thoroughly to acquaint themselves with the operation 
of its procedure. But the term, also, must be short 
enough to make it certain that the legislature does not 
lose touch with its constituents. The system which 
obtained in England, before i911, of a seven-year 
period between elections was too long because it gave 
the legislature a life too little affected by the flow of 
public opinion; on the other hand, the two-year period 
of the House of Representatives in the United States 
is too short, because as soon as the member has been 
elected, his re-election begins to dominate his mind, 
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n rarely hope to learn, in so short a period, 
8 fe we i inettaities methods. On the whole, it 
appears that a life of about five years corresponds to 

equirements. 

Eeecmally. a member of the legislative assembly will 
be elected to it as the supporter of a party. In the 
modern state, the electorate is so large, the number of 
interests so varied, that it is mecessary to organise 
them for the purpose of arriving at decisions. This is 
the function which parties perform in the state; they 
act as the brokers of ideas. They choose the principles 
which they think most likely to secure acceptance from 
the electorate and take their stand upon those 
principles which they promise, so far as possible, to 
translate into legislation. Broadly speaking, the party- 
system is the necessary basis of representative govern- 
ment. Without it, we could not secure either a coherent 
programme of measures, nor the necessary volume of 
organised support for them in the legislative assembly 
to enable them to reach the statute-book. With all 
their defects, they represent the articulate expression 
of a way of life which has grown out of effective civic 
demand. ; 

The division of parties does not, of course, directly 
correspond to the division of opinion among members 
of the state. Upon this absence of correspondence, two 
principles are often founded, both of which are attrac- 
tive in their assumptions, and unsatisfactory m their 
operation. Where party-government dominates the life 
of a state, it is clear that the method of << 
opinion is highly artificial; in England, for ri,” 
only the Conservative Party and the Labour Party 


existed, many citizens would have to choose ae” 
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ernatives with neither of which were they in full 
and creative sympathy. It is therefore urged that a 
multiple party-system, usually termed the group-sys- 
tem, more effectively corresponds to the division of 
public opinion. 

But, on the experience of the group-system, as in 
France and Germany, it seems to be attended with 
two fatal defects. The most important of these is the 
fact that, where it operates, the only way to control 
a legislature is to organise such a coalition of groups 
as will produce a majority capable of dominating the 
legislature; and the result of this is to substitute 
manceuvre for responsibility and to make policy devoid 
of that coherence and amplitude which enables it to be 
effectively judged. The second defect, which is seen 
very notably in France, is that the group-system tends 
to aggregate power around persons rather than about 
principles. The average voter can discriminate in France 
between, for instance, the royalist and the socialist 
groups; but in between them is a large number the 
differences between which are hardly capable of effective 
statement. The result is that whereas in Great Britain 
and the United States, the voter knows clearly the kind 
of result he is seeking to obtain, and can assume that a 
victory for his party will mean the kind of legislation 
that result implies, in France, so long as the extremes 
of right and left are not in office, there is no relation- 
ship, of any direct kind, between the expressed will 
of the electorate and the kind of government under 
which it will live. It is, moreover, a further defect that 
the defeat of the government in the legislative assembly 
depends less upon disagreement about principle, than 
upon a struggle between the different groups for that 
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particular coalition which will maximise for each party 
to it the enjoyment of the spoils of power. 

This absence of correspondence, secondly, leads to 
the insistence that membership of the legislative 
assembly should be determined by proportional repre- 
sentation. The strength of parties, it is said, should 
correspond there to the volume of support each obtains 
from the electorate; on any other system of choice, the 
expressed will of the electors is thwarted, and the 
resultant legislation may even be the negation of public 
opinion. A system which, like that of Great Britain, 
simply divides the territory of the state into a number 
of broadly equal constituencies and awards the seat to 
the candidate who has the largest number of votes, 
may have the vicious effect of giving ome party a 
number of seats entirely out of proportion to the total 
support it has obtained in the whole territory, and 
may have the further disadvantage of leaving large 
blocks of public opinion without any representation 
at all proportionate to their strength. In the general 
election of 1924, for example, the Conservative party 
had a large majority in the House of Commons, but 
was in a considerable minority of total votes; while 
the Liberal party, which polled millions of votes, 
obtained only a small number of seats in derisory 
proportion to the actual supporters it could claim. 

It is clear that there is real substance In the criticism. 
But we must consider not only the theoretical merits 
of proportional representation, but also its actual 
working. Wherever it operates, it has had two out- 
standing results: (I) It always increases the power of 
party-machines; (II) it so balances the strength of 


parties in the legislative assembly that it often ag 










minority-government, which makes coherent legisla- 
_ tion impossible, or compels coalition government which, 

as it works, has all the vices of the group-system. In 
actual practice, moreover, the single-member system 
sets limits to what a government can do with its 
majority, where this has been unfairly obtained, which 
it is difficult not to respect. In England in 1924, for 
example, the Conservative Government had the power, 
if it wished, to attempt both the reform of the House 
of Lords and the creation of a protective tariff, both 
of which were ardently desired by its supporters. It 
could not, in fact, make either effort, because the 
nature of its majority deprived it of sufficient spiritual 
strength to do so, and it feared the result of such an 
attempt at the next general election. It must be remem- 
bered, further, that the power of any section of opinion 
is not measured only by the number of votes it can poll 
at a general election. In the actual process of law-making 
the factors which constitute its authority are both more 
numerous and more subtle than the critics of the present 
system are prepared to recognise. It is worth while, too, 
to insist that any government which goes beyond the 
implicit limits of its actual authority, which uses, that 
is, its majority unfairly, is pretty certain not only to 
pay the penalty at the subsequent general election, but 
also to have its measures amended by the government 
which succeeds it in office. 

Any limitations upon the right to membership of the 
legislative assembly ought to bear equally upon the 
whole citizen-body, and they should, in general, be as 
few as possible. But it is not improbable that we should 
demand more rigorous tests of adequacy than we do. 
At present, once the test of age has been satisfied, 

92 


tne me, 





, 
| 


— 


On Tass 


jae 


ae Bu 


The Organisation of the State 


i her criterion is required. This means 
: nora Ted eesti. birth, relevance to a powerful 
Sxtery ‘body (the Miners’ Federation of Great 
Britain for example) or membership of a profession 
which, ‘like that of the law, is peculiarly adapted i 
membership of a legislative assembly, have speci : 
opportunities hardly open to other citizens. It may, 
think, be reasonably argued that anyone who ~~ 
membership should offer proof of experience a 7 e 
kind of work a legislative assembly performs. I , for 
example, we demanded as a prerequisite of es 
that every candidate should have served for a term o 
years on such a body as a municipal council, or a 
equivalent, it is not improbable that we should ~ y 
improve the quality of members. It is important, So, 
that members should be paid. Otherwise poor on 
can hardly hope to get elected at all; and none save the 
rich will be able to devote their whole time to legislative 
» aa assembly should, in general, gen 
of a single chamber. Wherever, in any unitary s ie, 
a bicameral system exists, it will be found on er 
tion that it tends to secure, as with the House o! : Wn : 
in England, the predominance of some special inter’ 
in the state. On theory, indeed, it is difficult to see me 
case for a second chamber; as Si¢yés said, if it - . 
with the first, it is superfluous, and if it disagrees, i 
obnoxious. The domination of special interests yn 
the case for a second chamber is usually made er es 
grounds. It is necessary, it is argued, to a pes 
considered and precipitate legislation by “Fe « 
chamber; and it is important to have a body capa’ 


i isi i ision to the measures 
giving the requisite technical revision to - 
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tin » Since the constituent units already co 
, by their own governments, the matters ent 2 
to them by the constitution; and such protection ora 
distribution of powers as is necessary can be obte i: 
without a second chamber by making the emai 
of the constitution dependent upon a large neal 
of assent from the totality of units whose com bat 
is to be altered. On the experience of the Avaariagl 
Senate—the classic institution of this kind—I do 7A 
think it could seriously be argued that its results show 
any special value as a safeguard against excessive 
centralism ; and the experience of Australia seems to 
indicate the danger of a system which, by emphasisin 
an artificial equality where none exists oreventl 
necessary change from being made at the proper time 
Into the details of legislative organisation I cannot 
here enter. All I can do is to indicate certain general 
Principles which experience seems to have definitel 
established. The classical British system, in which the 
political executive, as a committee of the dominant 
oy in the legislative assembly, is an inherent part of 
“ond “ore ei i its work, is clearly preferable 
1 an system (itself istori 
accident) which separates tn Pag volo ake 
only for coherent planning, but also for deine a 
sponsibility; and it enables the legislature to int d 
as it ought to be used, as the chief means of papier 
ge are suitable for posts of executive patti 
; ity. It is Important, secondly, to differentiate in 
egislative work, between discussion of principl d 
discussion of detail. The first belongs sacwathe her 
8 end as a whole; the second is best oe AR 
o committees of its members less on the model of 
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the British House of Commons, than of that developed 
by such subordinate assemblies in England as the 
London County Council. This implies, also, the desir- 
ability of a close association between the legislative 
assembly and the process of administration. For this 
purpose, each department of state should be flanked 
by an advisory committee of members of the legislative 
assembly with the right to be consulted upon legislative 
projects, to report upon the working of delegated 
legislation, and to investigate such problems within 
the Department as seem to call for enquiry. It is 
important to retain the responsibility of the minister 
for the policy of his department; but the necessity for 
a closer connection between his work and that of the 
legislature has been made obvious by experience. 
Otherwise, as a general rule, the assembly, subject to 
occasional revolts, becomes a mere organ of registra- 
tion for the dictates of the executive. 

I have suggested that some such term as five years 
is the proper length of life for a legislature. But it is 
undesirable that this should be, as in the United States, 
a fixed term. Occasions arise when it is desirable to 
consult the people, as when a new and vital issue comes 
suddenly into view. For such a purpose or, when a 
government has been defeated and believes that the 
legislature is out of touch with public opinion, the 
power to dissolve is important. Where should that 
power reside? I see no effective alternative to its resi- 
dence in the Cabinet. That body is the necessary motive 
power of legislation ; its policies are the main subject of 
debate. Were it to reside in the formal chief of the state, 
its exercise would involve grave problems about his 
neutrality; and no legislature could be expected to 
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wisely about its own dissolution. It is not a 
ely to be abused. For its unwise exercise alg fee 
_ only be visited with the disapproval of the slectaenee 
but those who fail to exercise it wisely are cantelat in 
the long run, to be deposed from control by their pie 
party supporters. The power to dissolve suddenly has 
the additional merit of enabling the executive to kee 
its supporters (and opponents) up to the mark, while 
its dramatic quality maintains a constant interest 
among the electorate in the proceedings of a legislature 
From this angle, it is worth noting that a legislature 
seems to work at its best when the government majority 
is large enough to enable it to carry out an ample 
programme, but not so large as to give it an excessive 
authority. Popular interest in politics is never so keen 
as when the government of a state lives in the shadow 
of possible defeat. 

Ihave already explained that the scale of the modern 
state requires a large measure of the decentralisation 
if it is to do its work in a creative way. While it is clear 
that the legislature must remain the formal place in 
which the legal imperatives of the state are defined, 
it cannot hope to work well unless a considerable part 
of its powers are delegated to subordinate bodies. This 
can best be accomplished in three ways: (I) All matters 
the perspective of which is geographical in character 
for example, local transport, should be devolved uport 
local elected assemblies, controlling suitable areas 
These should have not limited powers, but the right to 
deal with all matters not specifically determined to 
be outside their competence. They should have, also 
the right to combine for common purposes. The central 
a should in certain matters, for example 
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education and public health, retain a connection with 
them by means of grants in aid and the authority 
to inspect. (II) Within the framework of a general 
minimum set of conditions determined by the central 
legislature, there should be devised for industries a 
system of subordinate legislatures with rule-making 
powers which, under suitable safeguards, can be com- 
pulsorily applied. We should seek, that is, to develop, 
mutatis mutandis, the kind of self-government for 
industry which has been characteristic of professions 
like the bar and medicine. (III) There should be devolved 
upon subordinate bodies, of which the Interstate Com- 
merce Commission in the United States, and the 
Electricity Commission in Great Britain are good 
examples, wide rule-making powers in subjects of a 
technical nature which are not (a) easily susceptible 
to legislative discussion and (}) not confined, in the 
operation of their results, to an obvious and well- 
defined constituency. In the nature of things, in all 
three cases, a power of review must be inherent in the 
central legislature, but it is a general rule that the more 
it can be kept both minimal and formal, the better is 
likely to be the quality of administration. 


Ill 


The executive of a state has two aspects—the political 
and the departmental. On the one hand, it is a small 
body of statesmen who recommend a policy for the 
acceptance of a legislature and, after its acceptance, 
are responsible for its application; on the other it is 
a much larger body of officials who carry out the 
determinations at which the statesmen have arrived. 
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Ybviously, the two categories are more distinct as & 


persons than as to power: for an important official of 
long experience, while he is technically the subordinate 


of his political chief, will have great weight with the 
latter, and count for much in the making of decisions, 

The political heads of a state are usually termed the 

cabinet. It is advisable, and, indeed, essential to good 
government, that they should be members of the 
legislative assembly. It is thence that they derive their 
power, and it is there that they must answer for its 
exercise. This means that, as a normal rule, the cabinet 
must be composed of members of the same party, for 
this alone is likely to give that unity of outlook which 
makes coherency of policy possible. A cabinet needs 
to be small; once it passes some such number as a dozen, 
experience shows that it ceases to possess an inner 
coherence. Most of its members must be responsible 
for some great function of administration, foreign 
policy, finance, trade and commerce. But it requires 
also a directing and co-ordinating mind, who has no 
special responsibility for a given department; and at 
least one other member (who is usually termed a 
minister without portfolio) whose services can be 
utilised at any special point of pressure. 

The head of the Cabinet may either be, as in the 
United States, also the formal head of the state, or, 
as in England and France, the offices may be distinct 
and the chief of the state may be largely a ceremonial 
personage whose political function is to secure continu- 
ity of administration. There is no inherent superiority 
in, either system, though the Anglo-French method 
is more convenient since it makes easier for the head 
of the cabinet to take part, as Prime Minister, in the 
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legislative assembly. He is usually the leader of the 
party which has attained predominance in that body. 
How are his colleagues to be chosen? In most states, he 
himself chooses them from amongst those who will, as 
he thinks, form, collectively, the most efficient instru- 
ment of government; in Australia, on the other hand, 
the Labour Party chooses its cabinet by means of the 
party caucus. 

There is not, I think, much room for doubt that a 
Prime Minister ought to be left to choose his own 
colleagues. The qualities that are required for the direc- 
tion of a government department are not those which 
easily lend themselves to assessment by election. The 
problems of colleagueship and team-work that are 
involved imply a technique of discriminating choice 
for which the process of voting is too crude an instru- 
ment. Granted that a Prime Minister will not only make 
mistakes, but also emphasise unduly the personal 
equation, he is yet less likely to make mistakes than a 
body like the Australian Labour Party, or the American 
people when it chooses a president; the latter system 
is too like a lottery, and, as Bagehot said, success ina 
lottery is no argument for the method. And the factors 
which limit the Prime Minister’s choice are, generally 
speaking, a sufficient safeguard. Every party contains 
men of hardly less standing and stature than himself. 
He is bound to choose them, and their support will be 
conditioned by the wisdom of the other nominations 
he makes. Upon the assumption that they have passed 
through the rigorous apprenticeship of the legislative 
assembly, most of those who are chosen for cabinet — 
office are likely to be the obvious nominees for the 


places they attain. 
F 8I 








The non-political side of the executive government 
raises problems of a different order. Broadly speaking 
it raises three types of issue: (I) How is it to be com- 
posed and organised? (II) What are its functions? 
(III) What are to be its relations to the public it 
ultimately serves? Obviously, the first and third of 
these questions is set by our answer to the second. 
The officials of a state carry out the orders of their 
political chiefs. The business of ministers is to frame a 
policy which satisfies the largest possible volume of 
public demand and, on its acceptance by the legislature, 
to maximise its effective operation. Obviously, also, 
in the scale of the modern state, they can give no more 
than a general oversight to this task. They must be 
dependent upon their officials for knowledge of public 
demand, for information in detail upon the possible 
ways of responding to it, and for the daily and detailed 
work of carrying out the law. No matter what the 
complexion of the party in power, these tasks must be 
performed with a minimum of friction. 

To this end, officials need to be neutral; they must 
serve one party in power as wholeheartedly and as 
efficiently as another. To be neutral, they must be 
assured, granted their competence, permanence of 
tenure; and to give them encouragement to do their 
best, the system of promotion must give to ability the 
largest possible chance of being discovered and exer- 
cising a proportionate responsibility. To secure these 
qualities, the appointment of officials should always be 
in the hands of a commission independent of the govern- 
ment of the day; the less pressure that government can 
exert upon it, the better for the state. In general, the 
method of choosing officials which the commission 
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should adopt should be one which reduces favouritism 
to minimal proportions; and, broadly speaking, com- 
petitive examination is, for all except technical posts, 
the best means to this end. Once a candidate has been 
admitted to the service, granted competence and good 
behaviour, he should be certain of keeping his place 
until the age of retirement. This must be fixed at a 
sufficiently early age as to secure permanent heads of 
departments who are in touch with the new ideas of 
their generation. 

It is important, also, that the categories of the official 
world should be as elastic as possible. The danger of 
any civil service is bureaucracy, and the highroad 
thereto is through rigidity of routine and promotion 
by seniority. To mistake routine for efficiency and 
antiquity for experience are always the dangers which 
beset a body of officials. They become afraid of initiative 
and experiment, and they tend to think that immunity 
from attack is the proof of a well-ordered department. 
The first need of a civil service is safeguards against 
these dangers. There are, indeed, no clear rules for their 
prevention. Much depends upon the wisdom of the 
political chiefs; even more, perhaps, on the esprit de 
corps of the service itself. But the main rule is that 
officials should do their work in the atmosphere of a 
critical and competent public opinion. 

For as it is the public that officials have to serve, SO 
by the public they must be judged. If both service and 
judgment are to be properly performed, public opinion 
must be rightly related to the process of administra- 
tion. To secure this end, the device of the advisory 
committee is of the first importance. Wherever a 
department touches a social interest, the i 
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yhich serve that interest ought to be related to the 
department for the purpose of consultative co-opera- 
tion. A department of education, for instance, ought 
at each step of its work, to be in continuous touch 
with organised bodies of teachers, doctors, psycholo- 
gists, parents. Without adequate mechanisms for this 
end, the work of administration will lack not only 
creativeness, but also that pungent sensitiveness to its 
results which is the real test of its quality. No better 
means exists than the advisory committee for the 
reciprocal training of civil servants and the public. 
The first learn the art of government by persuasion; 
the second discovers the point at which reality of claim 
is distorted by their natural offspring of passion and 
propaganda. No small part of the prospect of constitu- 
tional government depends upon the wisdom with 
which it exploits this instrument. 

Certain consequences of neutrality in officials, and 
of their position as servants of the state, need, in con- 
clusion, a brief explanation. If both the government 
and the general community are to have confidence in 
that neutrality, it follows, I think, that all civil servants 


who take part in the making of policy must refrain . 


from taking part in political life. That exclusion need 
not apply to minor officials; but no minister, say of 
a conservative complexion, would easily feel confidence 
in his permanent secretary if he knew that the latter 
devoted his evenings to ardent socialist propaganda. 
The same restriction seems logically to apply to political 
candidates; a high official cannot expect to enter 4 
legislative assembly, and, on defeat, return to the civil 
service. What has been said here of officials applies 
with even greater pertinence to the armed forces of 


84 


eae aan 


2 Pre cn ee Ber ei's 


The Organisation of the State 


the state and to the police. The cultivation in them of 
political habits would be fatal to that unquestioning 
acceptance of civilian orders upon which, under ordinary 
conditions, the well-being of the state depends. Bias 
at as pivotal a point is bound, sooner or later, to make 
officials a Praetorian guard; and the step therefrom to 
autocracy is as inevitable as it is short. 

This raises, of course, the question of the limits of 
freedom of association among state officials. The 
problem is complicated; and I can here only state 
certain conclusions in dogmatic form. The relation of 
the armed forces and the police to the state make it 
necessary legally to prohibit their right to strike; but 
they are entitled, in compensation, to the full develop- 
ment of that form of self-government which gives to 
each section of them a full share in the determination 
of the conditions of their work, and entitles them, where 
difference arises between them and the government 
to such an independent arbitration of the issue as is 
performed in England by a body like the Industrial 
Court. To civilians, I do not think such a prohibition 
could either apply or be made effective if it became 
necessary to attempt its operation. The state, indeed, 
is entitled to create machinery which imsists upon 
mediating disputes between the government and its 
servants before they strike; and it is fairly probable 
that such machinery will usually be successful, But 
I do not think the state is entitled, as an employer, to 
insist upon its sovereign character. Its business there, 
like that of any other employer, is to win the loyalty of 
its servants by persuading them that its standards are 
just; and they are entitled to all the normal methods 
a trade-union takes to improve the conditions under 
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_ which they labour. Nor can I see any reason why the 
minor officials of a state are not equally entitled to 
join with similarly placed workers in outside industry 
to improve their conditions by methods that they 
deem suitable. The glory of working in a government 
office is no effective compensation to clerks or postmen 
who feel themselves unfairly treated. 


IV 


I have already explained why the independence of the 
judiciary is an important principle in the operation of 
government. To this end, three principles are important. 
(I) The method of appointment must minimise the 
possibility of political considerations in the choice of 
judges; (II) the persons appointed must, subject to 
good behaviour, have permanent security of tenure; 
(III) promotion must take account of legal eminence 
only. The first principle rules out election by either the 
people or the legislature as a method of choice; the 
qualities required for judicial office cannot be fairly 
weighed by the criteria which are suited to an electoral 
process. There then seem to remain three possible 
methods. The judiciary might be, as in France, a body 
chosen in the first place by competitive examination, 
promotion to higher posts being dependent upon proofs 
of ability. There is much to be said for this method; 
certainly it has given France a learned body of judges, 
characterised, at their best, by a high sense of profes- 
sional honour. My doubt of the method is, first, that 
the qualities required of a judge include those which 
the method of admission cannot test; and compared 
US the English judge, the Frenchman remains some- 
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what narrowly legal in outlook. He is, as a rule, a good 
judge; but the narrow discipline within which his 
life is passed tends to separate him unduly from non- 
judicial experience. A second method is that of England, 
and for federal appointments, the United States, where 
the judges are chosen by executive nomination, both 
in the lower courts, and in the higher. The system, 
undoubtedly, as names like Mansfield and Marshall, 
Jessel and Bowen and Holmes, show clearly, has given 
us many great judges; but no one who scrutinises the 
appointments of the last hundred years can doubt that 
political considerations play far too large a part in 
determining its character. I should prefer a third method 
in which the judges themselves presented the executive 
with a short list of names outside of which it would go 
only in the most exceptional circumstances. Similarly, 
judges should make their own recommendations for 
promotion, subject only to the limitation that no 
judge who had only been five years on the bench, or 
who was within five years of retirement, should be 
eligible for nomination. It is important, I think, also, 
to debar the judiciary from access to political office; 

and no person who has held political office should be 

eligible for judicial appointment until three years have 

elapsed from his retirement. It is, I think, further 

important to retire judges compulsorily at seventy 

years of age, with an option of voluntary retirement 

after fifteen years’ service on the bench. 

The virtues of such a system are clear. They safeguard 
us against the danger of a judiciary which has been, 
from early manhood, shut off from the rest of the world 
through membership of a narrow, professional caste. 
They minimise the extent to which a lawyer can a 
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rome in return for political 
ervices. By making the judiciary select, in the first 
instance, names for executive consideration, they 
emphasise the right of those with the best experience 
of professional qualifications to judge the weight which 
should attach to them; while the exceptional right of 
the executive to make an alternative choice limits 
the danger of judicial favouritism. It should be added 
that I assume the undesirability of a system in which, 
as in England, the layman can be made a minor judicial 
official, usually, be it added, as a reward for the lesser 
political services; the proper place for a layman is on 
a jury, above all, in criminal cases. Even the ordinary 
jury is of dubious value in cases where the facts to be 
judged are of a highly expert character, as, for instance, 
in commercial cases concerning matters like bills of 
exchange. In this realm, where a jury-system is re- 
tained, it is better to have a special panel of persons 
whose peculiar experience gives their judgment upon 
the matters involved a special weight. 
In any well-ordered state, the working of the law will 
be characterised by four principles. The torts of govern- 
* ment will involve precisely the same responsibility as 
those of the ordinary citizen; no state can be truly 
under the rule of law where the acts of its agents do 
not imply liability of their principal for fault. Sove- 
reignty ought not to procure irresponsibility for those 
who act in its name. Where, moreover, the executive 
is entrusted with powers of delegated legislation, the 
question of the legal limit of those powers ought always 
to be decided by the ordinary courts. It is essential, 
thirdly, that judicial procedure should never be so 
costly as to deprive the poor citizen of access to the 
88 
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courts; it is even better to have a large number of 
frivolous actions than to leave men in the belief that 
their lack of means prevents them from seeking to 
attain justice. The reform, finally, of legal methods 
must be the constant preoccupation of the state, To 
this end, it is necessary not only that there should be 
continuous enquiry, especially on the criminal side, 
into the working of judicial institutions; it is important 
that experience of their operations should be recorded 
by all who participate in them. A permanent com- 
mission on law reform, in which judges, lawyers and 
laymen alike participate, is one of the most urgent 
needs of the time. 


Vv 


I have spoken constantly here of the importance of 
public opinion; and it is impossible to conclude this 
part of the discussion without a reference, however 
brief, to certain problems which are of its essences. 
Two things are clear: the quality of public opinion 
depends upon the truth of the information upon which 
it is based, and its power to make an impression is a 
function of the degree to which it is organised. Or, 
rather, the second principle may perhaps be put best by 
saying that there is rarely such a thing as a general 
public opinion. What occurs is rather the development 
of a series of public opinions centring about the issues 
which arise; and the relative power of these opinions 
depends upon the knowledge and organisation they 
can command. : 
Now anyone who examines the problem of truth in 
information in modern society will be struck, ~“ 












plexity, and, second, by the fact that its collec- 
tion and dissemination is not an effort at the objective 
presentation of facts. News becomes propaganda as 
soon as its substance can affect policy; and, in an 
unequal society, the incidence of news is tilted to the 
advantage of the holders of economic power. Most men 
have to depend for their information upon newspapers. 
These depend for their support on the advertisements 
they can command; and their production is so costly 
that, in general, only the wealthy can afford to establish 
them. But because they are dependent upon the adver- 
tiser, they must, for the most part, print such news and 
comment as will satisfy those who purchase the com- 
modities the advertiser seeks to sell; otherwise they 
cannot obtain the circulation among those whose power 
of effective demand is considerable. The result is a 
consistent bias in the reporting of news the true inci- 
dence of which might embarrass the wealthy classes. 
Events like the Russian Revolution, a great strike, 
the operation of a nationalised industry, are distorted 
so as to produce an unfavourable impression of their 
nature upon the citizen who learns of their character 
from his newspaper. He gets his facts as through a 
mirror in which their perspective is out of proportion 
to suit a special interest. So long as the interest of men 
in the result of policy is unequal, the facts to which 
they have access are selected and weighed to prevent 
the emergence of their true meaning. It is only in an 
equal society that it pays to print the truth. 

Any public opinion, finally, is strong to the degree 
that it is organised; and organisation is largely a 
function of economic power. It is much easier to organise 
a small body of rich mine-owners than a large body of 
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poor trade-unionists. It is much easier, also, to maintain 
the former coherent and united. The impact of error 
is felt less keenly; the consequences of success are far 
more direct. Economic power can command knowledge 
out of all proportion to its own intelligence. It can afford 
to wait, and it does not find that the contours of its 
normal life are greatly altered by the need of waiting. 
But the organisation of men who lack economic power 
has few of these advantages. Its main weapons are often 
so costly, as in a strike, that it cannot afford to use 
them. Its power to purchase knowledge is less, not 
least because the psychological background of those 
who possess the knowledge it requires too often makes 
its bias alien from what such organisation requires. 
Public opinion in an unequal society, in a word, cannot 
make its claims in terms of its moral character. Their 
justice is always limited by the distortion of interest 
which unequal power impels. No social order, therefore, 
will ever satisfy the demands of its citizens equally, or 
ever seriously attempt the equal recognition of their 
rights, so long as there are serious inequalities in the 
distribution of economic power. 
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CHAPTER FOUR 


THE STATE AND THE INTERNATIONAL 
COMMUNITY 


I 


O far I have discussed the problems of the state 

as though these concerned only relations with its 
own citizens. But, in fact, each state in the modern 
world is only a one among many; and perhaps the most 
important issues we confront are the problems of ex- 
ternal relationships which arise when one state and its 
citizens have relations with other states and their 
members. From the postulates already laid down, no 
state can give orders to another state, for, were that 
the case, the regal imperatives of the latter would 
cease to have the character upon which, as we have seen, 
the internal character of statehood depends. 

It is necessary, moreover, to regulate the relation- 
ships between states; international law is a body of 
rules by which the mutual contacts of states and their 
citizens are organised. They are imposed upon men 
living in society by the fact that, without them, once 
we move from the internal to the external character- 
istics of statehood, we should be presented with a 
condition for which anarchy would be the only word. 
If international law is not binding upon states, then 
there can be no rules as between them except the will 
upon which they determine to act. And, indeed, there 
have been great thinkers, Hobbes, for example, who 
have not hesitated to accept this conclusion. They 
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have argued, from their premisses quite logically, that 
the fact that no association of men is entitled to give 
orders to the state makes it impossible to regard inter- 
national law as valid in the same way as national law. 
If, they say, the legal imperatives of the state are to 
be supreme, no other imperatives can be, logically, 
superior to them. It then follows that international 
law is only valid for a given state to the degree that it 
is prepared to accept its substance. International law, 
that is, becomes truly law through its recognition as 
such by definite states. In itself it has no binding force; 
what gives it authority is its adoption, rule by rule, as 
a legal imperative by individual states. : 
But before we accept so drastic a conclusion, it is 
important to examine its foundations. From this angle, 
certain significant facts emerge. (I) A new state, when 
it comes into existence, cannot pick and choose among 
the settled rules of international law. It finds them 
binding upon itself exactly as though it were responsible 
for their creation. International customs, treaties, and 
arbitration agreements have, in fact, given rise to a 
body of well-settled principles which, in the normal 
intercourse of states, limit their activities in the same 
way, as say, the law of England limits the activities 
of its citizens. (II) The sovereignty of the state is an 
historical condition which arises from the breakdown of 
the medieval respublica christiana of the Middle Ages. 
Broadly speaking, before the Reformation, the will of 
the state lacked any sovereign character. It was 
regarded as inherently limited by the law of God and 
the law of nature; any enactment of the state contrary 
to their principles was inherently void of effect. We are 


now witnessing what may be termed a a 








of e world-commonwealth of which medieval thinkers 
dreamed. We have found that scientific and economic 
change has made it impossible to leave the individual 


state free to make its own decisions in matters of 
common world-concern. At decisive points, such un- 
fettered discretion leads to war; and for the same 
reason that the will of the state secured primacy over 
all other associations within its territory, so, within the 
society of states, a common will, with primacy over the 
will of any given state, has become a political necessity. 
It follows, therefore, that the will of the state must 
be subject to an over-riding will in matters of common 
world-concern, exactly as the individual will is subject 
to the system of legal imperatives laid down by the 
state. 

This may, perhaps, best be put in another way. 
Between 1500 and 1700 the modern state emerged as 
sovereign because in no other fashion could the lives 
of its citizens be guaranteed peace and security. To 
the thinkers who sought a philosophy of its activities 
what was outstanding in its life was the fact that it 
had shaken its will free from all external control. 
They therefore naturally assumed that it was the ulti- 
mate unit of social organisation. But conditions, pat- 
ticularly in the last half-century, have changed again. 
The world has become so interdependent that an un- 
fettered will in any state is fatal to the peace of other 
states. If we leave, say England, free to settle her own 
frontiers and armaments, her own tariffs and labour 
standards, the rights she will grant to foreigners in her 
courts, the method by which she will determine dis- 
putes with other states, and so forth, the inevitable 
result is international disaster. The interdependence of 
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states makes it necessary to postilate a world-com- 
munity, a society of states, with its own legal impera- 
tives as the ultimate rules before which all other rules 
must give way. Our conditions, in short, make the 
postulate of cosmopolitan law-makiig for matters of 
common concern as clearly essentid as is the legal 
predominance of the state within its own territory. 
Municipal law, in a word, is legally subordinate to 
international law. 

It is possible, therefore, to construct a theory of law 
upon the hypothesis that its ultimate source is the 
will of the society of states, and that this will is primary 
over all other wills in modern civilisaion. On such a 
hypothesis, the relation of a given stace to the society 
of states is one of subordination; it resembles that of, 
say, New York to the United States of America. There 
are subjects of legislation upon which New York can 
make up its own mind; there are other subjects upon 
which it must accept the decision of the United States. 
In this view, the state ceases to be sovereign. It must 
accept the logic of the world-conditions in which it is 
involved. A demand on its part for unfettered discre- 
tion is as impossible of acceptance as @ demand by 
the individual citizen for the legal right to an unlimited 
will, Common needs imply mutual subordination, and 
where there is mutual subordination there is not, in 
the historic and technical sense, the possibility of a 
sovereign state. 

Nor is this view vitiated by the undoubted facts 
(a) that states break international law and (0) that 
the society of states has not yet evolved satisfactory 
organs, especially in the legislative sphere, for the 
development of international law. An infraction of 
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Llaw by an individual state is as important, 
- ag insignificant, as an infraction of municipal law 
by a given individual citizen; the law remains law so 
long as it is normally and habitually capable of enforce- 
ment. We may grant that the institutions of the society 
of states are as yet inadequate for their purpose. There 
are two adequate reasons for this. The recognition, 
in the first place, of international interdependence is 
comparatively new, in any systematic fashion it can 
hardly be dated earlier than the Treaty of Versailles in 
1919. And, in the second, every attempt to translate this 
interdependence into institutional terms is met by the 
ghost of the sovereign state still seeking feverishly to 
retain in its hands the ruins of its empire. The history 
of the League of Nations, for example, is the record 
of nothing so much as of a conflict between the new 
principle of international interdependence, and its 
consequences, and the old principle of sovereignty. 
The desire to pay service to the latter has meant that 
rule of unanimity in the making of decisions which 
does so much to destroy the effectiveness of the league, 
the necessity of accepting the results of international 
interdependence has meant the Optional Clause, the 
General Act of Arbitration, and such treaties of mutual 
guarantee as that of Locarno, all of which represent 
definite and tangible invasions of the principle of state- 
sovereignty ; for each of them means that, in fact, the 
states which have accepted them are not free to act in 
their discretion. So, also, the theory of mandates, and 
the rights guaranteed to national minorities within 
certain member-states of the league, are a recognition 
that the days of state-independence have definitely 
passed. We cannot secure the necessary co-ordination 
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between modern states except by subjecting them to a 
common superior. And the logic of that subjection is 
the primacy of the legal imperatives made by that 
superior over all wills which may seek to invade them. 
Confronted by this position, certain thinkers of 
distinction have sought to reconcile it with the older 
view in two ways. On the one hand’they have argued 
that international law is merely national law since its 
operative force depends upon its acceptance by in- 
dividual states; on the other they have insisted that 
while international law is effectively law, it is a system 
complete in itself, independent of the will of individual 
states, and having no connection therewith. But neither 
view is satisfactory. To the first two replies may be 
made. On the evidence, states consent to the rules of 
international law not because they so choose, but 
because they have, in fact, no alternative, and there is 
on gain in preserving a theory of consent which, in fact, 
is mostly fictional in character. While, also, no inter- 
national law can possibly be operative except as its 
subjects consent to its imposition, that is true also 
of the law of the state itself. Juristically, that is to say, 
to make the legal character of international law depen- 
dent upon its success in getting applied is to apply to 
it canons of validity which the jurist does not dream of 
applying to national law. Upon his own postulates, 
legality has reference only to a source competent to 
make the rules involved. It is, for him, a question of 
competence purely; and he is compelled to reject 
hypotheses which import criteria built upon other 
considerations. Nor is the notion of international law 
as an autonomous system independent of national 
law more satisfactory. For the whole purpose of inter- 
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national law is to regulate the behaviour of citizens 
living, by definition, in states. It cannot achieve its 
purpose save by binding the will of states to its end, 
To do so, its inherent superiority to this will is inescap- 
able; and we are driven to assume that municipal law 
is derived from the postulates which international law 
requires. 
One final argument may be considered. It is simple, 
it is said,-to view the state as a legal order because 
there comes at once into view a body of men entitled 
by their position to impose its imperatives upon its 
citizens; in the society of states, this clarity of imposi- 
tion is lacking. If one of its rules is broken, there is 
no one upon whom the obligation directly rests to apply 
a sanction for the infraction which has occurred. But 
before we accept this criticism as fatal, it is important 
to consider its implications. It assumes that law is 
created by an organ of the state which has the power to 
apply sanctions where necessary. This, in fact, is to 
assume the classical theory of sovereignty as we have 
inherited it from Hobbes and Austin; and that theory, 
as we have seen, fails to fit the complicated conditions 
of modern society. We are less concerned with the 
discovery of a common superior by whose will all law 
is made than to find appropriate organs for making 
necessary rules in the different departments of social 
life; it is the division, and not the unification, of 
functions which chiefly interests us. Nor is this all. 
We can argue that many of the rules of international 


law are normally and naturally applied by the ordinary ~ 


Courts of Justice in a state; and the famous decision 
of Lord Parker in the Zamora’ shows how far they are 
t (1916) 2 A.C, 93. 
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prepared to go in this direction. We can argue, also, 
that international rules are now applied not only in 
the Permanent International Court, but also that its 
decisions shape increasingly the character of the work 
done in all bodies concerned with similar material. 

It is obvious, moreover, that the League of Nations, 
imperfect as it is, is an institutional expression of the 
idea of sanction. The longer, indeed, it operates, the 
more it is driven to give this idea stronger form. A 
Covenant which began by the idea of delaying the onset 
of war in the hope that an interval might provide that 
reflection out of which successful mediation emerges, 
moves more and more to the notion that aggressive 
action can be defined, and that the state deemed 
responsible for aggression must incur the enmity of 
all members of the League. There has grown up, in 
fact, the idea of collective sanctions in some form; 
what only is in debate is the question of the most 
practicable form sanctions can take. At every point, 
further, in the Covenant there are forms, not always 
rudimentary, of corporate responsibility. It is clear, 
too, that the Council of the League already functions 
if not as a cabinet, at least as a body whose resemblance 
to an ordinance-making body is important; and the 
direct effect of the Assembly on public opinion is 
impressive. So, also, is the performance of the Inter- 
national Court. Hampered though the League has been 
by the legacies of the war, it can at least be said of it 
that the peoples of the world look to it to limit and 
control the excesses of individual states. Of its work 
in social and scientific service, one can say with justice 
that had it not been performed the world would be a 
poorer and uglier place; and were it to cease, it would 
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have to be invented. The League has suffered much from 
timidity and hesitation. It has suffered much, also, 
from the absence of Russia and the United States from 
its membership. Above all, perhaps, it has suffered 
from procedural defects in its own structure which 
have sought to preserve the prestige of states. But, 
despite its weakness and its setbacks, it is difficult to 
doubt both the value of the League and the necessity 
for an organisation of this kind. The experience of the 
first ten years of its history shows clearly that it 
represents a decisive stage in the history of political 
institutions. 


II 


For the League must either develop further or be 
destroyed. It can only develop by the continuous re- 
striction of the rights of individual states. What, in 
fact, is involved in its successful evolution is its expres- 
sion of a power, within an increasingly wider field, to 
limit the subject-matter upon which states are entitled 
to legislate upon their own initiative. It will assume 
authority to lay down ways of behaviour for states in 
all matters of common concern to international society. 
Some, at least, of these matters define themselves. The 
right to make war, the definition of frontiers, the scale 
of armaments, tariffs and migration, the protection of 
backward races, these are all subjects upon which the 
individual state is not likely to retain final competence 
over any long period. And, in a way, it is hardly less 
significant that member-states of the League are 
required to register the treaties they make with one 
another at Geneva as a condition of their effectiveness. 
100 
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We may be said with justice to be approaching a time 
when the substance of treaties must be approved by 
the League if they are to have the binding force of 
international law. 

But it is not merely Utopian to argue that these 
things represent the beginning, and not the end, of the 
evolution which, doubtless only after long travail, we 
are destined to witness. The development of science 
in industry has meant three things. (2) The power to 
produce has, through the unequal distribution of pur- 
chasing power, greatly outstripped the power to con- 
sume. The result is that states with a modern technical 
equipment enter into feverish competition for export 
markets and are driven to protect their standards of 
living against competition from states with a lower 
standard. Sooner or later, the inevitable consequence 
of this condition will be the international control of 
raw materials, of methods of marketing, and of the 
standards of labour. For a body which, like the League, 
exists to prevent war, cannot logically avoid the neces- 
sity, also, of dealing with the root causes of war (which 
are mainly economic) in order to fulfil its end. It will 
have, indeed, to go further. No single cause produces 
such chaos in the modern world as the right of the 
individual state to control its monetary policy. A 
drastic restriction of credit in Washington may cause 
a disastrous fall in world-prices; a reckless heaping-up 
of gold in Paris may mean unemployment in Japan 
and South America. It is common sense to infer that 
the Bank of International Settlements at Basle is the 
beginning of a central monetary system of which 
states will become dependent units in much the same 
way as the English joint-stock banks are subordinate 
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to the Bank of England. Otherwise, clearly, the inter- 
dependence of modern finance will mean that the 
errors and follies of a single state can produce disorder 
of a kind which, if less visible, is in its effects hardly 
less drastic than that produced by the war of 1914. 

One may visualise, further, a development upon a 
different plane. So far, and, in the light of historical 
conditions, quite intelligibly, international law has too 
little concerned itself with the rights of individuals 
regarded as persons entitled in themselves to its pro- 
tection. If they have been foreigners who have suffered 
at the hands of an alien state, they have had to look 
to their own state for remedy; and there have been 
no means of compelling that state to assist them to 
procure justice. Where a citizen has been dealt with 
unjustly by his own state, that has been regarded by 
international law as a matter of domestic jurisdiction 
outside of its competence. The state, it has been argued, 
is a sovereign state; no one, therefore, in this realm, 
has the right to question decisions it may feel called 
upon to make. 

It is not, however, impossible that we are at the 
beginning of a new epoch in these matters. There is no 
theoretic reason why, granted a suitable procedure, a 
foreigner injured unjustly by the action of an alien 
state should not be entitled to seek redress in a body 
like the Permanent International Court. He should, 
doubtless, be able not only to prove his case, but also 
to show that he has exhausted the remedies for his 
protection which the offending state itself provides. 
There is no reason, either, why, under suitable circum- 
stances, the national of a given state who is denied 
rights to the observance of which that state is pledged 
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by international law, should not be able to call the 
offending state to account for its torts in an inter- 
national court. Under the Peace Treaties of 1919, for 
example, Jews have been given protection against 
discriminating legislation; there is no theoretic reason 
why a Jew in Rumania or Hungary, who is able to 
prove special damage from legislation restricting his 
educational opportunities, should not be able to receive 
the protection of the Courts. The more we can develop 
the understanding that the individual is the person 
for whose defence international law exists, the more 
ample will be its binding force upon men. An inter- 
national penal law is an urgent requirement in the 
light of the facts we confront; and the more inter- 
national organisation develops, the more urgent will 
be its necessity. Exactly as the state should answer 
in its courts for its national torts, so, in the international 
field, the greater the extent of its responsibility, the 
more honourable will be its performance. 

The implications of this analysis are worth considera- 
tion. A hundred years ago, it was as natural for Austin 
to stop his discussion of law at the boundaries of 
the state as it would have been impossible for the 
medieval thinker to discuss it in other than universal 
terms. Austin’s world was one in which the state seemed 
the last term in the evolution of institutions; competi- 
tion was its law, and behind that competition was the 
idea, inherited from the benevolent optimism of the 
eighteenth century, that Nature in the long run rights 
everything if we trust only to her unfettered discretion. 
It is the same optimism as one sees in the ‘invisible 
hand” of Adam Smith; in the eager affirmation of 


Benthamite radicalism that liberty of contract is the 
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_ final cure for social ills; and in the teaching of Hegel 
that the lesson of historical evolution is the attainment 
of an even greater freedom. 

Our world is a different world. What impresses us 
is not national separation but international depen- 
dence, not the value of competition, but the necessity 
for co-operation. We have learned that the state cannot 
live, as Aristotle thought, a self-sufficient life if it is 
to have peaceful and coherent contact with other 
states; it is a part of the great society the wants of 
which interpenetrate every aspect of its being. We have 
come to see that the conferment of liberty of contract 
upon the individual is meaningless without equality 
of bargaining power. The ideal of sovereign states, 
in fact, has become as dangerous as the older ideal of 
isolated individuals set over against the state to which 
they belong. We have to make a functional theory of 
society in which power is organised for ends which are 
clearly implied in the materials we are compelled to 
use. The notion that this power can be left to the un- 
fettered discretion of any section of society has been 
revealed as incompatible with the good life. The 
sovereignty of the state in the world to which we belong 
is as obsolete as the sovereignty of the Roman Church 

three hundred years ago. 

We cannot, that is to say, leave the hinterland be- 
tween states unorganised; and as soon as we envisage 
its organisation, it is obvious that the sovereignty of 
the state means anarchy. It is entitled to control matters 
of local reference; it cannot be left to exploit matters 
in which other states are involved. In our position, 
therefore, the natural approach to the problems of 
politics is to view the state as a province of the great 
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society, and to insist, accordingly, that its rules are 


limited by their necessary subordination to wider 
interests beyond. We may agree that it is a tremendous 
task to organise the great society, to discover the institu- 
tions appropriate to the field it must control. But 
nothing is more likely to make that effort successful 
than deliberate thought in those terms. The more 
consciously we admit that the sovereignty of the state 
expressed an historical condition which has now passed, 
the more likely we are to think in terms of a juris- 
prudence which fits our new environment. A new 
world cannot hope to live adequately by the categories 
of the old. 

It is possible, on the other hand, that our effort 
at international organisation may break down. Insti- 
tutions which have accreted power do not easily 
surrender their authority. A state which was once 
Leviathan does not take amiably to the hook. Anyone 
who considers the possibilities of conflict that we con- 
front, the economic antagonisms, the racial hatreds, the 
national and even religious jealousies, may be pardoned 
for concluding that the prospects of peace are In- 
finitely small. We pay lip-service to the ideal of dis- 
armament; but we do not seriously disarm. We eulogise 
the principle of trusteeship; but we endeavour, SO far 
as we can, to conduct our mandates on the old colonial 
theses, The revival of economic nationalism is one of 
the most disastrous features of our age. Russia, the 
awakening East, the passionate nationalism of minori- 
ties whose pride is injured by absorption within an 
alien state, the prehensile imperialism involved in 
the new mass-production technology of America, these 


forbid us to imagine that progress is an inevitable soit 









here is neither freedom nor happiness save as we make 
them; there is neither freedom nor happiness save as 
we make peace. We have to learn to think of it as a 
creative adventure, involving sacrifices as momentous, 
risks as great, as were ever involved in war. We have 
to prove our right to it by our willingness to pay the 
price for which it calls. 

No one can have the assurance that we shall succeed. 
If we know the road to the goal, we shrink from the 
travail of the journey; more, there are not a few, 
and those mostly powerful men, who announce with 
emphasis their rejection of the goal. To attain it, the 
great state must humble itself, the rich are called upon 
to sacrifice. We cannot be free save as we are just; and 
the price of justice is equality. We have no inherent 
reason to suppose that those who possess, and enjoy, 
power will surrender it for ideals they do not share. 
If they fight to retain their authority, they have at 
least a bare prospect of success. If they win, as the 
recent history of Italy shows, they establish tyranny 
within, and the prospect of anarchy without; if they 
lose, as the history of Russia makes manifest, the 
prospects are no different. The victory of peace depends 
upon an intense and widespread will to peace; and that 
will can be neither intense nor widespread so long as 
the interest in its consequences is so different. The idea 
of sacrifice for the sake of righteousness is not yet a part 
of the mental habits of mankind. We have not even 
learned to tolerate gladly where we feel differently. 
Our conflicts have still all the bitterness of creed-wars; 
only the substance of the creeds has changed. 

A generation, in fact, like our own, whose feet lie so 
near to the abyss, has no right to optimism about its 
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future; the fact that it knows the way is no proof that 
it will choose the way. In this, paradoxically enough, 
there lies perhaps our greatest hope. The dangers about 
us are so tangible and immediate that we are driven 
to experiment and innovation. We have learned by 
tragic experience the fragility of civilised habits; we 
may also have learned the danger of seeking again to 
test their strength. The mere knowledge that further 
conflict on any widespread scale will make the inheri- 
tance of civilisation something less than a memory may 
stir us to the temper in which justice is no longer an 
empty ideal. There could be, after all, a common 
interest in the good life; and the very difficulty of its 
attainment might lead to the realisation of its beauty. 
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A NOTE ON BOOKS 


‘Much the best way to study politics is by reading 
critically its classical texts. Any full list of these would 
Occupy more space than is possible here. But the 
reader should at least be aware of the following: 


Plato. The Republic. (Jowett’s translation. Oxford 
University Press.) 


Aristotle. Politics. (Jowett’s translation ed. Davis 
Oxford.) 


Augustine. The City of God. 
Dante. De Monarchia. 


Hobbes. Leviathan. (Ed. Pogson-Smith. Oxford Uni- 
versity Press.) 

Locke. Second Treatise on Government. (Everyman’s 
Library.) 

Rousseau. The Social Contract. (Tozer’s translation. 
Allen & Unwin. The best edition is that in French 
by Dreyfus-Brisac. Paris, Alcan.) 

Burke. Reflections on the French Revolution, (Ed. 
Payne, Oxford.) 

Mill. On liberty and representative government. (Every- 
man’s Library.) 

T. H. Green. Principles of Political Obligation. (Long- 
mans, Green & Co.) 


Marx & Engels. The Communist Manifesto. (Laurence. 
The best edition is that in French by C, Andler, Paris, 
Rieder.) 
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A Noie on Books 


The more modern debate may be studied in the 


following: 


GD. H. Cole. Social Theory. (London, Methuen.) 


R. M. Maciver. The Modern State. (London, Oxford 
University Press.) 

H. J. Laski. Liberty in the Modern State. (London, 
Faber & Faber.) 
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